IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MISSOURI

UNITED STATES OF AMERICA,
)


         Respondent

)


           v.


)
Civil Case No. 00-0993-CV-W-2

BRYAN SHEPPARD

)
Criminal Case No. 96-00085-04-CR-W-9-8


      Petitioner/Defendant
)

PETITION FOR CERTIFICATE OF APPEALABILITY

CONTEMPORANEOUSLY WITH THE FILING OF HIS NOTICE OF APPEAL, Petitioner/Defendant Bryan Sheppard, through counsel Jonathan Laurans, pursuant to 28 U.S.C. 2253 and Federal Rules of Appellate Procedure 4(a), 5 and 22(b), moves this Court for a Certificate of Appealability (“COA”) so that he may seek Eighth Circuit review of this Court’s July 11, 2003 Order denying his Petition pursuant to 28 U.S.C. 2255 to vacate and set aside his conviction, and/or vacate, set aside and/or correct his sentence.  If, somehow, this Court is disinclined to endorse said Certificate as to all claims, then it is requested that it be granted at least as to some, with explanation for those denied certification.  The following arguments and authorities demonstrate the propriety of the requested relief:

Framework Within Which COA Request is to be Considered


Congress proscribed in the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) that a certificate of appealability may issue when the applicant makes a substantial showing of the denial of a constitutional right.  28 U.S.C. 2253.  The Supreme Court recently expounded upon the AEDPA’s rather brief language in Miller-El v. Cockrell, 537 U.S. 322, 123 S.Ct. 1029, 154 L.Ed.2d 931 (2003), by setting forth the standards to be employed in considering COA requests.  The burden on the habeas petitioner is not great.  As to each claim raised in the district court, if reasonable jurists could debate whether a petition should have been resolved differently, or if claims presented were adequate to deserve encouragement to proceed further, the certificate should issue.  The COA need not be predicated on a showing that the ensuing appeal will succeed.  Rather, “[t]he question is the debatability of the underlying constitutional claim, not the resolution of that debate.”  Id., 123 S.Ct. at 1042.

Identity of Issues and Reasons for Certification


1.  Whether Petitioner’s conviction must be vacated in light of the Supreme Court’s decision in Jones v. United States and the Eighth Circuit’s decision in United States v. Ryan, which hold that arson in many cases is not a federal offense because of the lack of impact on, and nexus with, interstate commerce.


Petitioner was convicted of aiding and abetting an act of arson which the Government contends caused the explosion of two ANFO
 storage trailers at the Highway 71 construction site on November 29, 1988 where six firefighters died.  Petitioner was charged with violating 18 U.S.C. 844(i) and 2.

Petitioner contends that the District Court lacked subject matter jurisdiction over the offense alleged in the Indictment underlying this case, in light of Jones v. United States, 120 S. Ct. 1904, 529 U.S. 848, 146 L.Ed.2d 902 (2000), and United States v. Ryan, 227 F.3d 1058 (8th Cir. 2000).  Both precedents examine the continued viability of federal district courts’ assertion of jurisdiction over arson offenses charged under 18 U.S.C. 844(i).  And both cases acknowledge the question of whether the aforementioned statute in and of itself represents an unconstitutional assertion of congressional legislative power when measured against the Supreme Court’s landmark pronouncement of congressional authoritative limits in United States v. Lopez, 115 S. Ct. 1624, 514 U.S. 549, 131 L.Ed.2d 626 (1995) which, in invalidating the Gun-Free School Zone Act, reiterated that Congress must make specific findings and show a substantial affect on interstate commerce when regulating and/or criminalizing conduct pursuant to its powers under the Commerce.  But neither case provided the answer.  In Jones, 120 S. Ct. at 1913 Justice Thomas, joined by Justice Scalia, penned, “I express no view on the question whether the federal arson statute, 18 U.S.C. 844(i)(1994 ed., Supp. IV), as there construed, is constitutional in its application to all buildings used for commercial activities.”  Yet Lopez, Jones and Ryan all recognize that a subject which is merely related to, or impacting upon, interstate commerce, is not enough to push a statute past constitutional scrutiny.

This claim, by its very nature, is constitutional.  Moreover, because this claim challenges the District Court’s power to try Petitioner for the offense charged, his due process rights as embodied in the Fifth Amendment are inextricably intertwined.  This Court agreed that there are no procedural bars to Petitioner raising this claim.  But this Court then held that Jones and Ryan re-confirm the arson statute’s constitutionality after Lopez.  Given Justice Thomas’ equivocating statement quoted in the preceding paragraph, reasonable jurists could certainly debate the matter, if not disagree about the ultimate answer.


The claim is not only debatable conceptually, but factually as well.  The undersigned pointed directly to the sparse portions of the trial transcript where the Government posed questions to witnesses to elicit information ostensibly necessary to establish federal jurisdiction.  There was insufficient evidence to link the trailers that were allegedly set on fire to interstate commerce.  All that was elicited by the Government about interstate commerce was that (1) Brown Brothers Construction was a Missouri company, and (2) it used equipment in Missouri brought to the job site from Kansas.  See pages 1747 and 1769.  Additionally, Norman Collins, President of Mountain Plains Construction, whose company drilled and blasted rock at the site, responded affirmatively to a question about whether the project was funded using state and federal monies, but he then qualified his answer by acknowledging this was merely his belief.  (See page 1769)  It is unlikely Collins actually knew how the project was financed, and the Government offered no other evidence about the matter during trial.


By contrast, the Government in its response brief cited no pages from the trial transcript, nor any specific testimony or evidence.  See United States v. Odom, 252 F.3d 1289 (11th Cir. 2001)(church arson conviction vacated due to government’s insufficient evidentiary showing of connection with interstate commerce).  With all due respect, this Court cited to none either.  This absence of justification for this Court’s conclusion that “sufficient evidence was presented to show that the property in question possessed an active commercial function and that function affected interstate commerce” underscores what was not proven.  No evidence was offered about ANFO’s supply source, from where it came, or how it was linked to, or affected, commerce.  More significantly, according to the Supreme Court, are the trailers themselves.  The trailers are not even “buildings” or “vehicles” as defined or contemplated by 844(i).  Rather, they were only trucking storage containers which are ordinarily attached to 18-wheelers (though the trailers may be personal property under the statute, but then again, their ownership was not even established).  And notwithstanding, the most obvious evidentiary deficiency is that the Government offered nothing about how the trailers themselves “substantially affect” interstate commerce.  See Jones, 120 S.Ct. at 1911-12 (inquiry is not whether interstate commerce affects the building, but instead how the building itself specifically and substantially affects interstate commerce).  Thus, the Government failed woefully in offering sufficient proof for this element of the offense.  In the absence of proof about the nexus with, or affect on, interstate commerce by the trailers, there is no federal jurisdiction which can be asserted over the alleged crime.  See Ryan, end of section I (“We agree that there is insufficient evidence to satisfy the interstate commerce element of section 844(i), as construed in Jones.  We thus conclude that because Ryan’s conviction is for an act that section 844(i) does not make illegal, he is entitled to relief under section 2255.”)

Measuring that which was not proven against the paucity of testimony cited by Petitioner yields, at the very least, a debate for reasonable jurists concerning this Court’s conclusion about the sufficiency of evidence to support assertion of federal jurisdiction over the crime alleged in this Indictment.  Accordingly, Petitioner asks that this Court certify for appeal this claim.

2.  Whether Petitioner’s conviction must be vacated, or at least his sentence must be corrected, in light of Jones v. United States and Apprendi v. New Jersey which hold that constitutionally, any fact which increases the statutory maximum punishment for an offense must be pled in the indictment, submitted as an element in the jury instructions, and found by a jury beyond a reasonable doubt (rather than the trial judge at sentencing by a preponderance).

Petitioner was convicted of aiding and abetting an act of arson.  Although the Indictment charged that death resulted from the alleged arson, Petitioner was convicted pursuant to a jury instruction which merely told the jury to deliberate about the crimes of arson and aiding and abetting, without reference to the additional elements of resultant personal injury or death.  Jury Instruction 5.  Thereafter, upon receipt of the Presentence Investigation Report, District Court Judge Joseph Stevens imposed a life sentence, based on his own finding, by a preponderance of the evidence, that death was a result of the arson.

Of course, proceeding in this fashion violates Jones v. United States, 119 S.Ct. 1215, 526 U.S. 227, 143 L.Ed.2d 311 (1999) and Apprendi v. New Jersey, 120 S.Ct. 2348, 530 U.S. 466, 147 L.Ed.2d 435 (2000), which hold the practice of enhanced penalty sentencing by judges rather than juries is unconstitutional.  As Supreme Court Justice Stevens wrote for the majority in Apprendi, “In sum, our reexamination of our cases in this area, and of the history upon which they rely, confirms the opinion that we expressed in Jones.  Other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.”  Id., 120 S.Ct. at 2362-63.  At the time of the offense in the case at bar, the statutory maximum penalty for arson was 10 years.
  But the penalty increased to a maximum of 20 years if personal injury resulted.  And if someone died, the penalty increased to a term of any years, or life imprisonment or death.  (As stated earlier, the jurors were told to disregard the issues of death and proximate cause during their deliberations.)

Underscoring the magnitude of this due process violation are the remarks by District Court Judge Stevens uttered just prior to announcing Petitioner’s sentence:  “I do not believe, as Mr. Osgood has announced to all of you, I announced to him during the trial, that these men intentionally and with malice aforethought went out to kill six Kansas City firefighters.  I do believe that they conducted themselves in such a way and committed such act as to clearly and irretrievably make them fall under the statute which prohibited that conduct and set the sentence as penalty for it.  That is the reason I announced what I announced today about the sentencing level.”  Page 4064.

This claim is constitutional, as it deals with Petitioner’s due process rights afforded by the Fifth Amendment.  This Court noted that the Supreme Court has yet to decide whether the rule announced in Jones and Apprendi may be applied retroactively, to habeas petitioners whose convictions occurred prior to 1999.  Accordingly, the claim is still one of potential viability and should be accorded appealability so that Petitioner may ultimately seek Supreme Court review on the issue of retroactivity, if necessary.

Additionally, this Court found that Petitioner and his co-defendants are barred from raising this claim because their trial attorneys, while objecting to the life sentences Judge Stevens imposed, did not lodge a constitutional objection.  This, too, is a finding Petitioner wishes to have reviewed by the Eighth Circuit.  With regard to this latter aspect of the claim, reasonable jurists could certainly debate the matter, if not disagree about the answer.  See pages 3972-75, 3989-4005, and 4018-4019 (Attorney Osgood’s record that Government has burden on factual issues prerequisite to imposition of sentencing enhancement).  And Petitioner further submits that “waiver” is inapplicable to a situation where an essential element of the offense is lacking.  See Jones v. Delo, 56 F.3d 878 (8th Cir. 1995)(Government’s failure to prove essential element of offense cognizable as actual innocence claim).

For all of these reasons, Petitioner seeks the issuance of a certificate of appealability for this claim.

3.  Whether Petitioner’s conviction should be overturned because he received ineffective assistance of counsel during trial.
Petitioner’s trial counsel was ineffective in several respects, some sufficient in and of themselves to warrant a new trial, and some which merit a new trial when viewed in conjunction with others.  Of course, this claim is constitutional in nature, as the Sixth Amendment has been interpreted to guarantee all defendants the right to competent representation at trial.  A petitioner claiming ineffective assistance of counsel must point to his or her trial attorney’s objective performance deficiencies and demonstrate resultant prejudice.  Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).

As this Court noted, Petitioner lodged 12 allegations of ineffective assistance in his 2255 motion.  However, this Court did not hold an evidentiary hearing on any of them.  Nor did the Court cite to any evidence in the record or outside of it to justify its sweeping conclusion that Petitioner failed to “me[e]t his burden of showing counsel’s performance was deficient and that the deficiency prejudiced petitioner’s defense.”  July 11, 2003 Order, page 9.

In light of the fact that this Court was not the one in which Petitioner was tried for this offense, and because no cites to the record have been offered to support this Court’s conclusion of effectiveness, it is respectfully submitted that reasonable jurists most certainly can debate, at the very least, whether an evidentiary hearing should have been held.  Miller-el, 123 S.Ct. at 1039 (certificate should issue if claims presented were adequate to deserve encouragement to proceed further).  And Petitioner also submits that reasonable jurists can debate the merits of each claim simply on the evidentiary record provided by Petitioner accompanying his 2255 motion.  Either way, a certificate of appealability should issue as to each separate claim of ineffectiveness:


A.  Whether Petitioner received ineffective assistance where defense counsel failed to ask for a mistrial after the jury sent a note to the Court inquiring about the significance it could give to the Grand Jury’s investigation and conclusion.


Toward the end of the trial, at the close of the Government’s case but before the defense began its presentation, a strange note from the jury was sent to Judge Stevens.  The jury asked what significance it could give to the Grand Jury’s deliberations and findings.  (See recitation of note, page 3243:  “What was the purpose of the grand jury trial for this case?  Can I ask what was the outcome?”)  Judge Stevens discussed with counsel how to respond, and indicated he would instruct the jury.  But Judge Stevens never did rectify the jurors’ confusion, and no attorney in the case thereafter reminded the Court to do so, thus clearly prejudicing the defendants.  (See continuation of in-chambers discussion, pages 3248-84, and resumption of trial with the Government resting and defense attorney O’Connor beginning his opening statement, page 3285)

The jury’s note evidenced a group mentality of laziness.  Obviously, the trial jury wanted to skip protracted deliberation and merely supplant effort and thought with a conclusion reached by what the jury perceived to be another similar jury’s decision.  (See debate at pages 3243-3245)  This claim is of paramount importance.  Not only did no attorney present it to the Eighth Circuit on direct appeal (though immeasurably large in constitutional significance), but no attorney remembered to press Judge Stevens, who merely intended to respond to the query with a somewhat ambiguous statement about the two juries being different.  However, there is no record that the Judge ever called the jurors in front of the defendants and explained to everyone that (1) the burden of proof in a grand jury proceeding is the slightest in our justice system, and that (2) the Government meets with the Grand Jury without not only any defense attorneys present, but also without a judge or referee to ensure fairness, and moreover, that (3) the Grand Jury proceedings remain entirely secret except for the transcripts of witnesses who testify therein and who later also testify at a public jury or bench trial.


A mistrial should have been declared then, especially given that there is no record showing that this jury’s confusion over so distinct a difference in role and evidentiary consideration was ever alleviated.  The failure of defense counsel to follow through with forcing the Court to correct the trial jury’s misconception of its deliberative role versus that of the grand jury not only constitutes ineffective assistance in derogation of the Sixth Amendment, but the incident also constitutes a due process violation in contravention of the Fifth Amendment.

In interviews conducted to prepare the 2255 motion, not one defense attorney recalled this part of the trial whatsoever.  Similarly, counsel for the Government provided no details about the matter in his December 20, 2000 response brief opposing Petitioner’s 2255 motion.  As such, reasonable jurists could debate both this Court’s disinclination to allow further inquiry into the matter through holding an evidentiary hearing, and this Court’s summary conclusion that the claim has no merit.  For these reasons, appealability should be granted as to this separate “ineffectiveness” claim.


B.  Whether Petitioner received ineffective assistance where counsel failed to object to the Government’s “Bruton” sanitization of witnesses’ statements (whereby witnesses inserted “we” and “they” in place of co-defendants’ names other than that of the defendant about whom the witness was claiming confessed).


Because many prosecution witnesses claimed one or more defendants not only made incriminating statements, but also implicated one or more of their co-defendants, the District Court approved of the Government instructing witnesses to alter their recitation of the defendants’ purported statements by supplanting the allegedly involved co-defendant(s)’ names with the neutral pronouns “we” and “they.”  The Supreme Court in Bruton v. United States, 88 S.Ct. 1620, 391 U.S. 123, 20 L.Ed.2d 476 (1968) ruled that the defendant’s statement, as relayed by the witness, should be redacted to eliminate all possible reference to the identity of the co-defendant.  Later the Supreme Court expounded on just what redactions are permissible, ruling that the use of neutral pronouns such as “we” and “they” are acceptable, unless the pronouns nevertheless directly lead the jury to conclude that “we” or “they” necessarily means the co-defendant(s) as opposed to some other person who might possibly be the other part of the “we” or “they.”  Gray v. Maryland, 118 S. Ct. 1151, 523 U.S. 185, 140 L.Ed.2d 294 (1998).

Petitioner asserts that his defense counsel’s acquiescence to the Government’s proposed redactions, and defense counsel’s decision to advise Petitioner not to testify in order to maintain the witnesses’ statements in redacted fashion was not constitutionally sound decision-making.  The practice of replacing names with “we” and “they” may work well in a two-defendant trial, but in a five-defendant case the jury is led to the inescapable conclusion that the pronouns “we” and “they” are one-word substitutes for the group on trial as a whole.  Given that none of the Government’s witnesses actually had all five of the defendants identified as the culprits of the alleged crime in their un-redacted statements, the inescapable conclusion is that the decision of the attorneys in this case to move forward under the redaction scheme was an objectively and indisputably ineffective tactical decision.  In fact, the undersigned provided two charts to this Court in supplement to Petitioner’s 2255 motion, one which pointed out each redacted statement employed by the Government throughout the trial, and the other showing the exculpatory cross-examination denied each individual defendant by virtue of the “redacted statement” scheme.  (This is so because none of the Government’s witnesses’ statements named all five defendants.  Rather, each witnesses’ statement applied only to one, two or arguably three of the defendants at most, as well as unidentified, unindicted individuals.  This left the remaining defendants susceptible to, and unprotected from, unfair inference.)

Instead, counsel should have opted to insist that each purported statement of a defendant as relayed by a prosecution witness be presented in its true form.  Many witnesses who claimed one or more defendants gave admissions also named as cohorts in the crime other unindicted individuals on whom either blame could be shifted, or through whom reasonable doubt could have been argued (i.e., Question to witness:  “You don’t see Mr. Q here, do you?”  Argument to jury:  “If the Government really believed its witness, X, would not the other named unindicted individual(s) be defendant(s) on trial here too?”)  Specifically, allowing for the witnesses to testify without using pronouns would have afforded each defense attorney the most effective cross-examination of all: “When, according to you, Mr./Ms. Witness, defendant 

 allegedly mentioned the people involved, he/she did not name my client?  Correct?”)

This Court did not discuss the claim in its July 11th Order, nor did this Court hold an evidentiary hearing to determine the soundness of defense counsel’s handling of the situation.  Reasonable jurists could debate whether a hearing should have been held in the 2255 proceeding, and also whether the defense attorneys were ineffective for not realizing the exculpatory benefit to be derived from using complete un-redacted statements at trial.  Thus, appealability should be granted as to this separate “ineffectiveness” claim.


C.  Whether Petitioner received ineffective assistance where defense counsel failed to interview or call as witnesses those people identified in the Department of Labor’s investigative files who had information about other potential perpetrators.


Defense counsel failed to interview and then subpoena people identified in the Department of Labor’s files who could have provided evidence about the true perpetrator(s) of the fire at the construction site which led to the explosion.  Originally, the ATF’s and FBI’s suspicion focused on individuals who might have been associated with protests concerning the use of building materials not manufactured or supplied pursuant to union contracts.  But the Government refused to provide these investigative files to defense counsel so that they could present evidence to the jury concerning who else might have been responsible for this crime.

Towards the end of trial, Judge Stevens looked at the DOL files in camera.  (See pages 3451, 3591-92)  Thereafter, Judge Stevens permitted defense counsel to cross-examine Department of Labor Special Agent Gene Schram at length outside the presence of the jury so that the Court could determine whether the defense should indeed be allowed to put on evidence about some unknown labor protestor perhaps causing the explosion.  (See pages 3673-3695)  And Judge Stevens finally ordered that some of Agent Schram’s file documentation must be given by the Government to defense counsel.  (Pages 3591-92)  These reports set forth Agent Schram’s investigation years ago into the possibility that the fire and/or explosion was labor-related.  Judge Stevens then also ruled that defense counsel could not ask Agent Schram questions back in front of the jury about what people told him concerning labor strife around the time of the blast, as that would be inadmissible hearsay evidence.  (Pages 3666-67; 3706-07)

But Judge Stevens did not preclude defense counsel from subpoenaing any witnesses listed in the produced files.  Notwithstanding, defense counsel did not interview any of these potential witnesses, much less subpoena them.


Reasonable jurists could debate whether a hearing should have been held in the 2255 proceeding.  First, a hearing should have been held so that this Court could have heard from the witnesses identified in the files.  Secondly, a hearing should have been held so that the trial attorneys could have offered their recollections as to why they failed to subpoena the listed witnesses.  Reasonable jurists might also debate the propriety of the defense attorneys’ failure to investigate these witnesses, and this alternative theory of who actually may have destroyed the trailers at the construction site.  Thus, appealability should be granted as to this separate “ineffectiveness” claim.


D.  Whether Petitioner received ineffective assistance where defense counsel failed to brief the District Court’s overruling of objection to the “aiding and abetting” jury instruction and request for a “presence at scene” instruction (which then had corresponding impact on defense counsel O’Connor’s request for an alibi instruction).


A critical moment of the trial was the discussion between Judge Stevens and the attorneys regarding the jury instruction about “aiding and abetting.”  (See pages 3737; 3743-47)  Because Judge Stevens would be instructing on “aiding and abetting,” defense counsel tendered an instruction which required that the Government to prove defendant(s)’ presence at the scene in order to convict.  (Pages 3746-47)  Judge Stevens refused to tender that instruction to the jury, despite the fact that there was no evidence of who really committed the arson.  Given that the defendants were all convicted of “aiding and abetting” one another, an incongruity of logic exists.  The convictions of five “assistants” should not be allowed to stand in the absence of a more definitively posited scenario of how the explosion occurred along with the identification of just who did set the fires (if indeed fire is accepted as the precipitating factor in the explosion).

Although objections were lodged to the “aiding and abetting” instruction because the indictment nowhere mentions the offense of “aiding and abetting” in the description of the charge, none of the defense attorneys raised the matter on appeal.  The “decision” not to brief this incongruous instruction scenario constitutes ineffective assistance in violation of the Sixth Amendment, as the “aiding and abetting” instruction was clearly erroneous to give under the circumstances, implicating Petitioner’s due process rights guaranteed by the Fifth Amendment.

Aiding and abetting is not a separate crime, but rather, it is linked to the underlying offense, even sharing the same requisite intent.  United States v. Roan Eagle, 867 F.2d 436, 445 (8th Cir. 1989).  The concept of “aiding and abetting” has been interchangeably referred to as “accomplice liability.”  The elements of “aiding and abetting” are generally that the defendant must have: (1) associated himself with the unlawful venture; (2) participated in it as something he wished to bring about; and, (3) sought by his actions to make it succeed.  See United States v. Rodriguez, 812 F.2d 414, 416 (8th Cir. 1987); United States v. Sopczak, 742 F.2d 1119, 1121‑22 (8th Cir. 1984).

The Eighth Circuit has held that a defendant may be convicted on the theory of “aiding and abetting” even where the indictment does not charge him or her on that theory.  United States v. Beardslee, 609 F.2d 914 (8th Cir. 1979), cert. denied, 444 U.S. 1090 (1980).  But can one be convicted on the theory of “aiding and abetting” even where there is no evidence as to who the principal is?

The question is, “Did counsel act ineffectively by not briefing this issue?”  When the issue is viewed in conjunction with what the Eighth Circuit stated about the District Court’s denial of Attorney O’Connor’s request for an alibi instruction on behalf of Bryan Sheppard, the “aiding and abetting” instruction takes on added significance.  As the Court of Appeals noted, “With the merits of the alibi instruction issue rather closely balanced, we reject the contention on appeal . . . [because] . . . [T]he error, if any, was clearly harmless . . . on the ground that Sheppard could be convicted of aiding and abetting an arson without being present at the site.”  United States v. Edwards et al., 159 F.3d 1117, 1130-31 (8th Cir. 1999).  Had the Government been precluded from submitting on a theory of mere assistance, then the rejection of the alibi instruction is indeed erroneous, and prejudicially so.  The reason is that if the presence of a defendant at the scene along with some evidence of participation was necessary in order to convict, an alibi would constitute a complete defense.  And in the absence of proof about the identity of the principal, “assistance” is a theory left dangling without a connection to the actual crime through the actual principal-perpetrator.

The Eighth Circuit should have been provided the opportunity to examine this issue and to rule on it as such.  Reasonable jurists could debate whether a hearing should have been held in the 2255 proceeding.  A hearing should have been held so that this Court could have heard from the defense attorneys why they abandoned this argument at the appellate level.  Reasonable jurists might also debate the propriety of the defense attorneys’ failure to brief and argue this instructional error, and the lack of evidence concerning who actually may have destroyed the trailers at the construction site.  Appealability should therefore be granted on this separate “ineffectiveness” claim.


E.  Whether Petitioner received ineffective assistance where defense counsel failed to challenge ATF Agent Lund’s and KCPD Detective Collins’ qualifications under the “Daubert” standard as expert witnesses able to testify about explosives.

ATF Special Agent Joseph Lund presented the Government’s theory of the explosion.  ANFO (the material in the trailers) purportedly superheated due to fire, and then exploded.  Lund testified that this was the first time anyone had ever heard of such a scenario.  (See pages 944-45; 947-49)  Despite the theory’s novelty and corresponding lack of acceptability within the scientific community, Lund was allowed to theorize in this fashion.  (See pages 918-19)  This unproven and unsupported theory of how the explosion occurred was derived “by the process of elimination.”  See page 3052, testimony of KCPD Detective Michael Collins.  This testimony empowered the jury to believe it could ignore evidentiary gaps in the Government’s case.

None of the defense attorneys requested a “Daubert” hearing at which this testimony could have been challenged and shown to be unaccepted, novel theory, not scientifically proven fact.  Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993).  Nor did counsel bring in their own explosives expert, if for no other purpose than to merely state that Lund’s and Collins’ testimony had absolutely no acceptance in the world of physics. 

In terms of “ineffectiveness” in the case at bar, even the Eighth Circuit in the direct appeal noted that “Daubert was not argued to the district court . . . “  Edwards, 159 F.3d at 1123-24.  As such, there is a substantial showing of the denial of a constitutional right.  Reasonable jurists could debate whether a hearing should have been held in the 2255 proceeding.  One should have been held so that this Court could have heard from the defense attorneys why they did not seek a “Daubert” hearing, or hire their own expert to impeach Lund and Collins.  Reasonable jurists might also debate the effectiveness of defense attorneys who fail to challenge unsupportable propositions such as those espoused by Lund and Colins.  A Certificate of Appealability should be granted on this separate “ineffectiveness” claim.


F.  Whether Petitioner received ineffective assistance where defense counsel failed to object to coroners Overman and Peterson testifying that the cause of the firefighters’ deaths was “homicide.”


Similar to the preceding issue is the claim that defense counsel did not challenge coroners Overman and Peterson when they stated that the firefighters’ cause of death was “homicide.”  (See pages 2855; 2857; 2861; 2864; 2867)  While these two witnesses are experts, it does not necessarily follow that their testimony is accurate or that their propositions would be accepted in the scientific community.  In this instance, their conclusion that the cause of death was “homicide” is not only far outside their scope of expertise, but also a leap in logic given the information available to them at the time of their investigation.  When the autopsies were performed, nothing about the cause or origin of the explosions was known.  All that existed was suspicion about the tragedy perhaps being arson-related.  All that a coroner should do is determine the cause of death medically, i.e., smoke inhalation, burns, organ failure from blast concussion, etc.

No defense attorney challenged the coroners either by objecting or by cross-examining.  Defense counsels’ silence left the jury with the misimpression that these witnesses’ expert opinions were uncontroverted, and therefore truthful.  Yet even the Eighth Circuit noted that there was conflicting evidence as to how the firefighters died (which was an issue then decided by Judge Stevens rather than the jury, by a preponderance rather than beyond a reasonable doubt, in contravention of Jones and Apprendi as discussed above).  See Edwards, 159 F.3d at 1131(“However, there was conflicting evidence whether the deceased firefighters were warned of the explosives in the trailers that exploded.  On this record the court’s finding that the firefighters were not unaware of the explosives and therefore not negligent in continuing to fight the fire was not clearly erroneous.”).

Reasonable jurists could debate whether a hearing should have been held in the 2255 proceeding.  This Court should have permitted the undersigned the opportunity to develop a record as to why no attorney challenged these witnesses.  Reasonable jurists could also debate the effectiveness not challenging a witness who testifies that an explosion of scientifically undetermined origin necessarily leads to a conclusion that the deaths of the public safety officers attempting to control the scene were “homicides.”  Appealability should be granted on this separate claim of ineffectiveness.


G.  Whether Petitioner received ineffective assistance where defense counsel failed to brief the District Court’s refusal to allow viewing by the jury of Frank Martindale’s taped confession to police shortly after explosion.


Fred Martindale twice confessed to police within a two day span that he started the fire leading to the explosion.  The lengthier confession was videotaped.  After Martindale denied committing the crime at trial, the defense was precluded from impeaching Martindale by showing the video.  (See pages 3309-3310; 3320; 3330-3331)  On appeal, defense counsel abandoned the issue.

Judge Stevens’s prohibition of the video violated Petitioner’s Sixth Amendment right to confront a witness, as well as his Fifth Amendment right to due process.  Defense counsel’s abandonment of this issue on appeal constitutes ineffectiveness in derogation of Petitioner’s Sixth Amendment right to effective representation.

In order to prevail on a claim of ineffective assistance of appellate counsel, prejudice must be demonstrated.  In this case, Petitioner will need to show that the Eighth Circuit would have likely ordered a new trial had it seen the tape (as part of the designated record on appeal) and been apprised of some solid legal precedent holding that the denial of a defendant’s request to introduce another’s confession who is not on trial is erroneous.  That case is United States v. Crosby, 75 F.3d 1343 (9th Cir. 1996)(fundamental standards of relevancy require admission of testimony which tends to prove person other than defendant committed crime charged); cf. Glaze v. Redman, 986 F.2d 1192, 1996 (8th Cir. 1993)(exclusion of confession by person other than defendant not violative of due process where basis for exclusion was state law rule against uncorroborated hearsay of deceased declarant).

Petitioner submits that this claim should be certified for appeal so that the Eighth Circuit can view the video.  Reasonable jurists certainly may debate Judge Stevens’s preclusion of that evidence in light of the aforementioned precedent, and similarly debate whether the matter should have been presented to the Circuit on direct appeal.

H.  Whether Petitioner received ineffective assistance where defense counsel failed to endorse and offer as a witness a polygrapher.


Three defendants, Bryan Sheppard, Richard Brown and Frank Sheppard, all passed polygraph examinations.  Judge Stevens prohibited mention of this fact.  Because Skip Sheppard and Darlene Edwards were not severed from their co-defendants, the issue is of equal importance to them.  If Bryan Sheppard, Richard Brown and Frank Sheppard are cleared by having passed polygraph examinations, it calls into serious question all of the testimonials about the group’s purported confessions and admissions offered at trail.  Consequently, doubt is also cast upon the guilt of Skip Sheppard and Darlene Edwards.

The Eighth Circuit addressed the claims of Bryan Sheppard and Richard Brown that polygraph evidence should have been allowed during trial, but the Court of Appeals concluded that the issue was not properly raised and preserved throughout trial.  Edwards, 159 F.3d at 1129.  This appellate finding intimates ineffectiveness on the part of defense counsel.  In dicta, the Appellate Court went on to make a subsequent anticipatory ruling to the effect that had the issue been properly raised and preserved, the error would not have been “plain.”  Id.
More than one federal appellate court allows polygraph evidence.  See, for example, Rupe v. Wood, 93 F.3d 1439 (9th Cir. 1996); United States v. Cordoba, 104 F.3d 225 (9th Cir. 1997); United States v. Posado, 57 F.3d 428 (5th Cir. 1995); Cf., United States v. Scheffer, 118 S. Ct. 1261, 523 U.S. 303 (1998)(it is not a due process violation for military courts to find that polygraph evidence is per se inadmissible).

Reasonable jurists could debate whether a hearing should have been held in the 2255 proceeding.  This Court should have permitted the undersigned the opportunity to develop a record with polygrapher Don Dunlap or another similarly qualified expert at a “Daubert” hearing to further demonstrate the prejudice occasioned defendants by the decision not to request such a hearing at trial.  Reasonable jurists then could also debate the ineffectiveness in not presenting and preserving such evidence which goes right to the heart of the defense, actual innocence.  Appealability should thus be granted.


I.  Whether Petitioner received ineffective assistance where defense Counsel failed to brief the District Court’s rejection of witness Greg Pugh who would testify to having seen a truck on the roadside near the site (belonging to Debbie Riggs) with its hood up, just prior to the explosion.


Witness Greg Pugh was precluded from testifying that he saw a red pickup truck near the construction site with its hood up right before the explosion.  When he drove back a short time later, the truck was on fire.  (See pages 3514-3525)  The pickup truck was that of Deborah Riggs, the construction site security guard who, along with her brother, first reported a fire there, before the explosion.  Pugh’s testimony would have created the inferential connection that Riggs indeed burned her own truck for insurance proceeds (as it no longer was in working order), and then set fire to the other side of the site to make it look like she was a victim of this huge arson.  (A few years earlier, Deborah Riggs, of course, was convicted of insurance fraud after falsely claiming her car had been stolen.)

Defense counsels’ failure to brief the matter constitutes ineffectiveness.  Although the Eighth Circuit would have reviewed the prohibition on Pugh’s testimony under an “abuse of discretion” standard, the simple fact remains that Pugh, an early morning Kansas City Star route carrier, came forward with information which was quite inculpatory to security guard/ witness Deborah Riggs, who previously in the trial denied having set her truck ablaze in order to once again collect insurance proceeds.

Petitioner submits that this claim should be certified for appeal so that the Eighth Circuit can evaluate the testimony that would have been offered by Pugh.  Reasonable jurists certainly may debate Judge Stevens’s preclusion of that evidence in light of Riggs’s denials, and similarly debate whether the matter should have been presented to the Circuit on direct appeal.

J.  Whether Petitioner received ineffective assistance where defense counsel failed to challenge evidence of Rosemary Quiroz’ notes concerning admissions by Darlene Edwards purportedly made at CCA.

Government witness Rosemary Quiroz attempted to bolster her own credibility by claiming she made notes at CCA of her conversations with Darlene Edwards.  (Page 1683)  These notes constitute inadmissible hearsay.  The rule is that such bolstering is impermissible.  Similarly, the testimony of CCA guard Lucia Chenier about finding the notes was improper, and irrelevant.  (See pages 1740-1748)  This inadmissible evidence was later underscored by Agent True’s testimony about receiving the notes from Chenier.  (See page 3154)

Federal Rule of Evidence 801(d)(1) states that a prior consistent statement is not hearsy and is admissible, but only so long as the predicate is first established that on cross-examination the witness is accused of recently fabricating his or her story.  This had not occurred before the Government began introducing this line of evidence.  However, no defense attorney sought to exclude or limit this evidence.

Reasonable jurists certainly may debate whether the defense should have opposed this evidence, and similarly debate whether the witnesses should have been precluded by Judge Stevens from discussing the matter.  As such, this claim should be certified for appeal as well.


K.  Whether Petitioner received ineffective assistance where defense counsel failed to challenge the Indictment on the basis that it was secured using false testimony.

On information and belief, it was submitted that in the Grand Jury, Ronnie Edwards testified items were stolen by the defendants from the construction site the night of the explosion.  Either during his testimony or temporally close, the Grand Jury was shown two walkie-talkie radios, the implication being that these radios were stolen from the site but were recovered for presentation to the grand jurors.  However, this is blatantly false, as the Government knew when Edwards testified that nothing was ever stolen from the construction site.  (See trial testimony of construction company officers Brown and Allison at pages 1755-57, 1761, 1816, 1822-23)


In United States v. Johnson, 767 F.2d 1259 (8th Cir. 1985), the Eighth Circuit set forth a two-pronged burden for a defendant asking a District Court to dismiss an indictment based on it being founded in part on false or perjured testimony.  First, the defendant must show that the perjury is material to the charge(s) against the defendant.  Secondly, the defendant must show that there is a lack of other competent evidence to support a probable cause finding.


It cannot be said that the grand jury would have indicted the group for aiding and abetting arson under a theory of setting a fire to cover up thefts without some proof of actual stolen items (supplied in this instance by Ronnie Edwards, falsely).

No defense attorney challenged the Indictment on this basis.  Reasonable jurists could debate whether a hearing should have been held in the 2255 proceeding.  The Government was never made to respond about whether it indeed offered walkie-talkies to the Grand Jury as proof corroborating other witnesses’ wild stories that the fires were set that night, as a diversion at this dark construction site, after the defendants purportedly stole equipment from there.  This Court should also have permitted the undersigned the opportunity to develop a record as to why no attorney challenged the Indictment.  Reasonable jurists could then debate the effectiveness not challenging an indictment secured by presenting actual objects represented as having been stolen, when indeed no theft had ever occurred.  The Government’s case was predicated upon the theory that the Defendants went to the site to steal equipment, and after doing so, set the trailers in this dark venue on fire, as some sort of diversion.  With this in mind, appealability should be granted on this separate claim of ineffectiveness.


L.  Whether Petitioner received ineffective assistance where defense counsel failed call alibi witnesses to the stand.


No defense attorney presented Naomi or Larry Baker, who would have testified Skip was at their house the evening of the fire and explosion.  It was ineffective for all defense counsel to overlook these witnesses because if one of the defendants was innocent by virtue of alibi, then all witnesses who claimed the group or several members thereof committed this crime would have been impeached significantly.

Reasonable jurists could debate whether a hearing should have been held in the 2255 proceeding, so that the Bakers’ testimony could have been received and evaluated.  Reasonable jurists could then debate the effectiveness not presenting alibi, so compelling a defense.  Appealability therefore should be granted to this claim also.

4.  Whether Petitioner’s conviction should be overturned because newly discovered evidence proves his innocence, and/or should have been presented at trial by counsel.


Deborah Riggs’s girlfriend, Donna Costanza confessed to co-workers that she actually started the fire to Riggs’s truck at the construction site because Riggs was too scared to do so herself.  Riggs set the fire in order to collect on insurance proceeds (like she had done in the past) in an effort to pay bills accumulated in conjunction with her pregnancy.  This newly discovered evidence was presented to this Court through the affidavit of Jessica Vernon, a co-worker of Costanza.

Petitioner submits that this claim should be certified for appeal so that the Eighth Circuit can evaluate Vernon’s testimony.  Reasonable jurists certainly may debate whether a hearing should have been granted at the 2255 proceeding to afford the opportunity for further development of Vernon’s testimony.  While the Government produced an evidence receipt showing a report of interview with Vernon was provided to the defense in 1996, the actual report was not disclosed in this 2255 proceeding, so no comparison between the report and Vernon’s affidavit could be made.  And reasonable jurists might debate the significance of Vernon’s evidence in light of Riggs’s denials, and whether it was ineffective for defense counsel to neglect calling Vernon as a witness.
5.  Whether Petitioner’s conviction should be overturned because of juror misconduct.


Doris Clark, mother of Darlene Edwards, provided an affidavit stating that she observed one of the jurors receiving inadmissible evidence and information from the family of a deceased firefighter.  Later, Clark overheard the firefighter’s widow tell other firefighter family members that the African-American juror informed the widow that the jury – though still in the midst of trial – had decided to convict all defendants at that point except Edwards.


This Court acknowledged in its July 11th Order that this juror misconduct is presumptively prejudicial.  The Government offered no evidence on the point, but merely posited that Clark should be disbelieved because she did not come forward in a manner the Government deems timely enough.  The Government submits its argument as if truth decays or has a universal half-life.  The irony here, of course, is that in accepting the Government’s argument, this Court had to necessarily overlook the length of time it took the Government’s dozens of jail house informants to come forward, several years after this unfortunate 1988 fire.

Appealability should be granted on this issue.  Reasonable jurists could debate whether a hearing should have been held in the 2255 proceeding, so that the affidavit of Ms. Clark could have been properly tested by cross-examination, not conjecture.  Reasonable jurists could then debate whether the presumption of prejudice accorded to juror misconduct.


WHEREFORE, in light of the above and foregoing, Petitioner requests that this Court issue a Certificate of Appealability (“COA”) so that he may seek Eighth Circuit review of this Court’s July 11, 2003 Order denying his Petition pursuant to 28 U.S.C. 2255 to vacate and set aside his conviction, and/or vacate, set aside and/or correct his sentence.  If, somehow, this Court is disinclined to endorse said Certificate as to all claims, then it is requested that it be granted at least as to some, with explanation for those denied certification.






Respectfully submitted,







/s/ Jonathan Laurans
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/s/ Jonathan Laurans

Jonathan Laurans

� All page references are to the trial transcript unless otherwise designated.


� ANFO is the abbreviation for the common construction industry blasting catalyst, “Ammonium Nitrate and Fuel Oil” mixture.  See page 910.


� Respectively, the defendants (each one having filed virtually identical 2255 Petitions prepared by the undersigned, Jonathan Laurans) and their trial/ appellate counsel are:  Bryan Sheppard (represented by John O’Connor); Darlene Edwards (represented by Will Bunch); George “Frank” Sheppard (represented by Pat Peters); Richard Brown (represented by John Osgood); and, Earl “Skip” Sheppard (represented by Susan Hunt).


� In 1994 Congress amended 18 U.S.C. 844(i) to impose a 20 year mandatory maximum, with an enhanced sentence of 40 years if personal injury resulted, and an enhanced sentence of life imprisonment without the possibility of parole if death resulted.


� The same analysis holds true for defense counsel’s treatment of witness Conyers, a former police officer who, at the time of the explosion, was an insurance investigator with Clarence Kelly and Associates.  (See page 3089)
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