PETITION FOR CERTIFICATE OF APPEALABILITY





On February 26, 1997 Petitioner was convicted of aiding and abetting an act of arson, in violation of 18 U.S.C. 844(i) and 2.  Petitioner and her co-defendants were accused of setting fire to two Ammonium Nitrate & Fuel Oil (“ANFO”) storage trailers at the Highway 71 construction site on November 29, 1988 where six firefighters died.  She was sentenced to life without parole.  This Court affirmed her conviction and sentence in United States v. Edwards, 159 F.3d 1117 (1999).


On September 28, 2000, Petitioner filed a “2255” motion asking that her conviction be set aside, or her sentence corrected.  Sixteen claims were included (12 of which are “ineffective assistance of counsel”).  Almost three years later, without an evidentiary hearing, citations to the record, much less any explanation, Judge Fernando Gaitan, denied all relief.  See attached July 11, 2003 Order.  (He was assigned the case because the Honorable Brook Bartlett and the Honorable Joseph Stevens are deceased.)


On August 19, 2003, the undersigned filed a Petition for Certificate of Appealability, and a Notice of Appeal.  On September 16, 2003, Judge Gaitan denied appealability, stating only that “movant failed to meet th[e] burden” set forth in 28 U.S.C. 2253.  Petitioner must now depend on this Court for an opportunity to be heard.  If this Court does not certify all claims, it is requested that it do so at least as to some:


Framework Within Which COA Request is to be Considered





	A certificate of appealability is a prerequisite to seeking review of a District Court’s denial of a “2255” motion.  The applicant must make “a substantial showing of the denial of a constitutional right.”  28 U.S.C. 2253.  The Supreme Court recently expounded upon this rather brief language in Miller-El v. Cockrell, 537 U.S. 322, 123 S.Ct. 1029, 154 L.Ed.2d 931 (2003).  As to each claim, if reasonable jurists could debate whether it should have been resolved differently, or if it was adequately presented to deserve encouragement to proceed further, the certificate should issue.  The applicant need not show the appeal will succeed.  Rather, “[t]he question is the debatability of the underlying constitutional claim, not the resolution of that debate.”  Id., 123 S.Ct. at 1042.


Identity of Issues and Reasons for Certification�





	1.  Whether Petitioner’s conviction must be vacated in light of Jones v. United States and United States v. Ryan, which hold that arson in many cases is not a federal offense because of the lack of impact on, and nexus with, interstate commerce.





	Petitioner contends that the District Court lacked subject matter jurisdiction over this offense in light of Jones v. United States, 120 S. Ct. 1904, 529 U.S. 848, 146 L.Ed.2d 902 (2000) and United States v. Ryan, 227 FÜ¥h_cà	_____e_______________‡“__"¤__________________'�__P________________________________ __¬____ __¬___¬¢_____¶¢__�
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___â¢______ø¢______Ö¢______*£__V___�£_______£______(£______(£______(£______(£______(£______(£______(£______*£______*£______*£______*£______*£______*£______€£__X___Ø£__J___*£______________________Â¢______(£________J_M_____(£______(£______________________(£______(£______*£______(£______Â¢______Â¢______(£______________________�£____ crimes of “arson” and “aiding and abetting,” without reference to the additional elements of resultant personal injury or death.  Thereafter, Judge Stevens imposed a life sentence, based on his own finding, by a preponderance of the evidence, that the arson resulted in death.  Proceeding this way violates Jones v. United States, 119 S.Ct. 1215, 526 U.S. 227, 143 L.Ed.2d 311 (1999) and Apprendi v. New Jersey, 120 S.Ct. 2348, 530 U.S. 466, 147 L.Ed.2d 435 (2000), which hold that enhanced penalty sentencing by judges rather than juries is unconstitutional.  At the time of the offense in the case at bar (1988), the statutory maximum penalty for arson was 10 years.  But if personal injury resulted, the maximum increased to 20 years.  And if someone died, the penalty increased to a term of any years, or life imprisonment or death.


Underscoring the magnitude of this injustice are the remarks by Judge Stevens at sentencing:  “I do not believe, as Mr. Osgood has announced to all of you, I announced to him during the trial, that these men intentionally and with malice aforethought went out to kill six Kansas City firefighters.  I do believe that they conducted themselves in such a way and committed such act as to clearly and irretrievably make them fall under the statute which prohibited that conduct and set the sentence as penalty for it.  That is the reason I announced what I announced today about the sentencing level.”  Page 4064.


This claim is constitutional, as it deals with Petitioner’s due process rights.  The Supreme Court has yet to decide whether Jones and Apprendi may be applied retroactively to convictions prior to 1999.  Thus, the claim is still potentially viable and should be accorded appealability so that Supreme Court review may be sought, if necessary.  Additionally, the District Court found that Petitioner and her co-defendants are barred from raising this claim because their trial attorneys, while objecting to the life sentences Judge Stevens imposed, did not lodge a constitutional objection.  This, too, should be reviewed.  See pages 3972-75, 3989-4005, and 4018-4019 (Attorney Osgood’s record that Government has burden on factual issues prerequisite to imposition of sentencing enhancement).  Notwithstanding, “waiver” is inapplicable where an essential element of the offense is lacking.  Jones v. Delo, 56 F.3d 878 (8th Cir. 1995)(Government’s failure to prove essential element cognizable as actual innocence claim).  For all of these reasons, Petitioner asks for certification of this claim.


3.  Whether Petitioner’s received ineffective assistance of counsel during trial.





Petitioner’s trial attorney was ineffective in several respects.  Of course, the Sixth Amendment guarantees the right to competent representation at trial.  A petitioner claiming “ineffective assistance” must point to counsel’s objective performance deficiencies and demonstrate resultant prejudice.  Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).  Not only did Judge Gaitan err by not holding an evidentiary hearing on these claims, he failed to cite any evidence from the trial to justify his sweeping conclusion that Petitioner failed to “me[e]t his burden of showing counsel’s performance was deficient and that the deficiency prejudiced petitioner’s defense.”  July 11, 2003 Order, page 9.  Given that he did not preside over the trial, and because he offered no support for his conclusion, reasonable jurists most certainly can debate, at the very least, whether a hearing should have been held.  Miller-el, 123 S.Ct. at 1039 (certificate should issue if claims were adequate to deserve encouragement to proceed further).  Reasonable jurists can also debate the merits of each claim, simply on record accompanying the 2255 motion.  Either way, each claim should be reviewed:


	A.  Whether Petitioner received ineffective assistance where counsel failed to ask for a mistrial because the Judge neglected to answer a note from the jury inquiring about the significance it could give to the Grand Jury’s investigation and conclusion.





	Toward the end of the trial, at the close of the Government’s case but before the defense began its presentation, the jury asked:  “What was the purpose of the grand jury trial for this case?  Can I ask what was the outcome?”  (See page 3243)  Judge Stevens indicated to counsel he would instruct the jury.  But he never did, and no attorney reminded him, thus prejudicing the defendants.  (See pages 3248-85)


The jury’s note evidenced a group mentality of laziness.  Obviously, the jury wanted to merely supplant deliberations with what it perceived to be a similar jury’s decision.  (See pages 3243-3245)  Judge Stevens never explained that (1) the burden of proof in a grand jury proceeding is the slightest in our justice system, and that (2) the Government meets secretly with the Grand Jury, without any defense attorneys or judge present.  A mistrial should have been declared, especially given that the jury’s confusion over so distinct a difference in role and evidentiary consideration was never rectified.  The failure of defense counsel to follow through with forcing the Court to correct the jury’s misconception of its role versus that of the grand jury constitutes ineffective assistance, and the incident also violates due process.  The Government provided no details about the matter in its response brief opposing Petitioner’s “2255” motion.  As such, reasonable jurists could debate Judge Gaitan’s summary conclusion that the claim has no merit.  Appealability should be granted.


	B.  Whether Petitioner received ineffective assistance where counsel failed to object to the Government’s “Bruton” sanitization of witnesses’ statements.





	Because many prosecution witnesses claimed one or more defendants not only made incriminating statements, but also implicated one or more co-defendants, the District Court, pursuant to Gray v. Maryland, 118 S. Ct. 1151, 523 U.S. 185, 140 L.Ed.2d 294 (1998), approved of the Government altering witnesses’ statements by supplanting co-defendant(s)’ names with “we” and “they.”  Defense counsel’s acquiescence, and advice to Petitioner not to testify, in order to maintain the witnesses’ statements in redacted form, constituted ineffective assistance.  Replacing names with “we” and “they” may work in a two-defendant trial, but in a five-defendant case the jury is led to the inescapable conclusion that the pronouns are one-word substitutes for the group.


The undersigned provided two charts with Petitioner’s 2255 motion.  One listed each redaction, and the other showed the exculpatory cross-examination thereby denied each defendant.  They demonstrate the prejudice occasioned each defendant, because none of the witnesses ever identified all five.  Rather, each statement applied only to one, two or arguably three defendants at most, as well as others unidentified and unindicted, leaving the other defendants unprotected from unfair inference.


Instead, counsel should have insisted that each statement be presented in its true form, to establish the other unindicted individuals on whom blame could be shifted, or through whom reasonable doubt could be argued (i.e., Question to witness:  “You don’t see Mr. Q here, do you?”  Argument to jury:  “If the Government really believed its witness, X, would not the other named unindicted individual(s) be on trial here too?”)  Had the witnesses testified without pronouns, each defendant would have benefited from the most effective cross-examination of all: “When defendant 		 purportedly confessed to you, and listed those others involved, my client was not named?  Correct?”)


The District Court did not discuss this claim in its July 11th Order, nor hold an evidentiary hearing to determine the soundness of defense counsel’s decision.  Reasonable jurists could debate whether a hearing should have been held, and also whether the attorneys were ineffective for not realizing the exculpatory benefit from the un-redacted statements.  Thus, appealability should be granted on this claim.


	C.  Whether Petitioner received ineffective assistance where counsel failed to interview people identified in the Department of Labor’s files who had information about other suspects.





	Defense counsel failed to interview and subpoena people identified in the Department of Labor’s files who could have provided evidence about the true perpetrator(s) of the fire.  Originally, suspicion focused on individuals associated with protests concerning the use of building materials not manufactured or supplied pursuant to union contracts.  But the Government refused to provide such information to defense counsel so that they could pursue this lead.  Toward the end of trial, Judge Stevens looked at the DOL files in camera.  (See pages 3451, 3591-92)  Thereafter, he permitted defense counsel to cross-examine Special Agent Gene Schram outside of the jury to determine whether the defense should indeed be allowed to put on evidence about labor protestors perhaps setting the fire.  (See pages 3673-3695)  Judge Stevens finally ordered that some of Agent Schram’s file documentation be disclosed.  (Pages 3591-92)  Yet Judge Stevens then ruled that counsel could not ask Schram questions in front of the jury about what people told him concerning labor strife around the time of the blast, as that would be inadmissible hearsay.  (Pages 3666-67; 3706-07)


But Judge Stevens did not preclude defense counsel from subpoenaing any witnesses listed in the produced files.  Notwithstanding, defense counsel did not even interview any of these potential witnesses.  Reasonable jurists could debate whether a hearing should have been held in the 2255 proceeding, first so Judge Gaitan could have heard from these witnesses, and secondly, so that the attorneys could be questioned about their conduct.  Reasonable jurists might also debate counsels’ failure to investigate the witnesses and this alternative theory of who actually may have destroyed the trailers at the construction site.  Thus, appealability should be granted.


	D.  Whether Petitioner received ineffective assistance where counsel failed to brief the District Court’s “aiding and abetting” jury instruction and denial of a “presence at scene” instruction (with corresponding impact on counsel’s request for an alibi instruction).





	A critical moment of the trial was when Judge Stevens decided to instruct on “aiding and abetting.”  (See pages 3737; 3743-47)  Defense counsel responded by requesting an instruction requiring proof of defendant(s)’ presence at the scene in order to convict.  (Pages 3746-47)  Judge Stevens refused, despite there being no evidence of who really committed the arson.  Given that the defendants were all convicted of “aiding and abetting,” an incongruity exists.  The convictions of five “assistants” should not be allowed to stand in the absence of a definitive scenario of how the explosion occurred, and who indeed set the fires (if indeed fire precipitated the explosion).


Although objections were lodged to “aiding and abetting” because the indictment nowhere mentions the offense, none of the defense attorneys raised the matter on appeal.  The “decision” not to brief this issue constitutes ineffective assistance, as the instruction was clearly erroneous to give under the circumstances (thus also implicating Petitioner’s due process rights).  This Court has previously held that a defendant may be convicted of “aiding and abetting,” even where the indictment does not charge that theory.  United States v. Beardslee, 609 F.2d 914 (8th Cir. 1979), cert. denied, 444 U.S. 1090 (1980).  But can one be convicted of “aiding and abetting” where there is no evidence who the principal is?


When the issue is viewed in conjunction with what this Court wrote about the District Court’s denial of the request for an alibi instruction, the “aiding and abetting” instruction takes on added significance:  “With the merits of the alibi instruction issue rather closely balanced, we reject the contention on appeal . . . [because] . . . [T]he error, if any, was clearly harmless . . . on the ground that Sheppard could be convicted of aiding and abetting an arson without being present at the site.”  Edwards, 159 F.3d at 1130-31.  Absent proof of the principal’s identity, “assistance” is speculative.  Had the Government been precluded from submitting on an assistance theory unless it could also name the principal, then the rejection of the alibi instruction is indeed erroneous.  The reason is that if presence of a defendant at the scene, along with some evidence of participation, was necessary to convict, alibi constitutes a complete defense.


This Court should have been provided the opportunity to examine this issue.  Reasonable jurists might debate the failure to brief and argue this instructional error, and the lack of evidence concerning who actually may have destroyed the trailers.  Appealability should therefore be granted on this separate claim.


	E.  Whether Petitioner received ineffective assistance where defense counsel failed to challenge ATF Agent Lund’s and KCPD Detective Collins’ qualifications under “Daubert.” 





ATF Special Agent Joseph Lund presented the Government’s theory of the explosion.  ANFO in the trailers purportedly superheated due to fire, and then exploded.  Lund testified that this was the first time anyone had ever heard of such a scenario.  (See pages 944-45; 947-49)  Despite the theory’s novelty and lack of acceptability within the scientific community, Judge Stevens allowed the testimony.  (See pages 918-19)  This unsupported theory was derived “by the process of elimination.”  See page 3052.  The testimony allowed the jury to believe it could excuse the Government’s inability to otherwise explain this explosion.


None of the defense attorneys requested a “Daubert” hearing at which this testimony could have been shown to be unaccepted novel theory, not scientifically proven fact.  Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993).  Nor did counsel bring in their own expert, if for no other purpose than to merely state that this testimony had absolutely no acceptance in the world of physics.  In terms of “ineffectiveness,” even this Court noted that “Daubert was not argued to the district court . . . “  Edwards, 159 F.3d at 1123-24.  As such, there is a substantial showing of the denial of a constitutional right.  Reasonable jurists could debate whether a hearing should have been held in the 2255 proceeding so that defense counsel could be asked why they did not seek a “Daubert” hearing, or hire their own expert.  Reasonable jurists might also debate the effectiveness of attorneys who fail to challenge such unsupportable testimony.  Appealability should be granted this claim.


	F.  Whether Petitioner received ineffective assistance where counsel failed to object to coroners testifying that the cause of the firefighters’ deaths was “homicide.”





	Similar to the preceding claim, counsel did not challenge the two coroners who stated that the firefighters’ cause of death was “homicide.”  (See pages 2855; 2857; 2861; 2864; 2867)  While coroners may be doctors, in this instance their conclusion that the cause of death was “homicide” is far outside their scope of expertise, and also a leap in logic given the information known during their investigation.  All that existed was suspicion about the tragedy being arson-related.  A coroner only determines the cause of death medically, i.e., smoke inhalation, burns, organ failure, etc.


No defense attorney challenged the coroners either by objecting or by cross-examining.  Counsels’ silence left the jury with the misimpression that these witnesses’ expert opinions were uncontroverted, and therefore truthful.  Yet even the Eighth Circuit noted that there was conflicting evidence as to how the firefighters died.  See Edwards, 159 F.3d at 1131(“However, there was conflicting evidence whether the deceased firefighters were warned of the explosives in the trailers that exploded.  On this record the court’s finding that the firefighters were not unaware of the explosives and therefore not negligent in continuing to fight the fire was not clearly erroneous.”).


Reasonable jurists could debate whether a hearing should have been held in the 2255 proceeding to ask why no attorney cross-examined these witnesses.  Reasonable jurists could also debate the effectiveness of not challenging testimony that an explosion of scientifically undetermined origin necessarily leads to a conclusion that the deaths of the officers at the scene were “homicides.”  Appealability should be granted this claim.


	G.  Whether Petitioner received ineffective assistance where counsel failed to brief the Court’s refusal to allow viewing of Fed Martindale’s taped confession.





	Fred Martindale twice confessed to police that he started the fire leading to the explosion.  The lengthier confession was videotaped.  After he denied committing the crime at trial, the defense was precluded from impeaching him with the video.  (See pages 3309-3310; 3320; 3330-3331)  Judge Stevens’s prohibition of the video violated Petitioner’s Sixth Amendment right to confront a witness, as well as his right to due process.  Counsel’s abandonment of this issue on appeal constitutes ineffective assistance.  In order to prevail on a claim against appellate counsel, Petitioner will need to show that the Eighth Circuit would have likely ordered a new trial had it seen the tape (as part of the designated record on appeal) and been apprised of some solid legal precedent holding that the denial of a defendant’s request to introduce another’s confession who is not on trial is erroneous.  That case is United States v. Crosby, 75 F.3d 1343 (9th Cir. 1996)(fundamental standards of relevancy require admission of testimony which tends to prove person other than defendant committed crime charged); cf. Glaze v. Redman, 986 F.2d 1192, 1996 (8th Cir. 1993)(exclusion of confession by person other than defendant not violative of due process where basis for exclusion was state law rule against uncorroborated hearsay of deceased declarant).


This claim should be certified so that this Court can view the video.  Reasonable jurists certainly may debate Judge Stevens’s ruling in light of Crosby, and similarly debate whether the matter should have been presented on direct appeal.


	H.  Whether Petitioner received ineffective assistance where defense counsel failed to endorse and offer a polygrapher as a witness.





	Three defendants, Bryan Sheppard, Richard Brown and George “Frank” Sheppard, all passed polygraph exams.  Judge Stevens prohibited mention of this fact.  Because Earl “Skip” Sheppard and Darlene Edwards were not severed, the issue is of equal importance to them.  If Bryan, George “Frank,” and Richard are cleared by polygraphs, it calls into question all purported admissions offered at trial.  Consequently, doubt is also cast upon the guilt of Earl “Skip” Sheppard and Darlene Edwards.  This Court addressed the claim that polygraph evidence should have been allowed, but concluded that the issue was not properly preserved throughout trial.  Edwards, 159 F.3d at 1129.  This appellate finding intimates “ineffectiveness.”  In dicta, this Court went on to make a subsequent anticipatory ruling to the effect that had the issue been properly raised and preserved, the error would not have been “plain.”  Id.


More than one federal appellate court allows polygraph evidence.  See, for example, Rupe v. Wood, 93 F.3d 1439 (9th Cir. 1996); United States v. Cordoba, 104 F.3d 225 (9th Cir. 1997); United States v. Posado, 57 F.3d 428 (5th Cir. 1995); Cf., United States v. Scheffer, 118 S. Ct. 1261, 523 U.S. 303 (1998)(it is not due process violation for military courts to find polygraph per se inadmissible).  Reasonable jurists could debate whether a hearing should have been held by Judge Gaitan for the development of a record with polygrapher Don Dunlap, or another similarly qualified, to further demonstrate the prejudice occasioned the defendants by counsels’ decision not to request a “Daubert” hearing at trial.  Reasonable jurists could also debate the failure to preserve the issue, since it concerns actual innocence.  Appealability should thus be granted.


	I.  Whether Petitioner received ineffective assistance where defense counsel failed to brief the District Court’s rejection of witness Greg Pugh who would testify he saw a truck on the roadside near the site (belonging to Debbie Riggs) with its hood up, just prior to the explosion.





	Witness Greg Pugh was precluded from testifying that he saw a red pickup truck near the construction site with its hood up, right before the explosion.  When he drove back a short time later, the truck was on fire.  (See pages 3514-3525)  The truck belonged to Deborah Riggs, the construction site security guard who, along with her brother, first reported a fire there, before the explosion.  Pugh’s testimony would have created the inferential connection that Riggs indeed burned her own truck for insurance proceeds (as it no longer was in working order), and then set fire to the other side of the site to make it look like she was a victim of a bigger arson.  (A few years earlier, Riggs, of course, was convicted of insurance fraud after falsely claiming her car had been stolen.)


Defense counsels’ failure to brief the matter constitutes ineffectiveness.  Although the prohibition on Pugh’s testimony would be examined under an “abuse of discretion” standard, the simple fact remains that Pugh, an early morning Kansas City Star route carrier, came forward during trial with information which was quite damning to security guard/ witness Deborah Riggs, who previously in the trial denied having set her truck ablaze in order to once again collect insurance proceeds.


This claim should be certified so that this Court can evaluate the testimony that would have been offered by Pugh.  Reasonable jurists certainly may debate Judge Stevens’s preclusion of that evidence in light of Riggs’s denials, and similarly debate whether the matter should have been presented on direct appeal.


	J.  Whether Petitioner received ineffective assistance where counsel failed to challenge Rosemary Quiroz’ notes concerning purported admissions by Darlene Edwards made at CCA.





Government witness Rosemary Quiroz attempted to fortify her own credibility by claiming she made notes at CCA of her conversations with Darlene Edwards.  (Page 1683)  These notes constitute inadmissible hearsay and improper bolstering.  Similarly, the testimony of CCA guard Lucia Chenier about finding the notes was improper, and irrelevant.  (See pages 1740-1748)  This inadmissible evidence was later compounded by Agent True’s testimony about receiving the notes from Chenier.  (See page 3154)


Federal Rule of Evidence 801(d)(1) states that a prior consistent statement is not hearsay and is admissible, but only if the witness is first accused on cross-examination of recently fabricating his or her story.  This had not occurred before the Government began introducing this line of evidence.  No defense attorney objected.  Reasonable jurists certainly may debate whether the defense should have opposed this evidence, and whether it should have been disallowed.  As such, this claim should be certified.


	K.  Whether Petitioner received ineffective assistance where defense counsel failed to challenge the Indictment on the basis that it was secured using false testimony.





On information and belief, Ronnie Edwards testified in the Grand Jury that items were stolen by the defendants from the construction site the night of the explosion.  Either during his testimony or temporally close, the Government produced two walkie-talkie radios, the implication being that these radios were stolen from the site.  However, this is blatantly false, as the Government knew when Edwards testified that nothing was ever stolen from the construction site.  (See trial testimony of construction company officers Brown and Allison at pages 1755-57, 1761, 1816, 1822-23)


	United States v. Johnson, 767 F.2d 1259 (8th Cir. 1985), sets forth a two-pronged burden for a defendant asking a District Court to dismiss an indictment based on false or perjured testimony.  First, the defendant must show that the perjury is material to the charge(s).  Secondly, the defendant must show that there is a lack of other competent evidence to support a probable cause finding.  It cannot be said that the grand jury would have indicted on a theory of a fire being set to cover up thefts, without some proof of actual stolen items.


Reasonable jurists could debate whether a hearing should have been held in the 2255 proceeding to make the Government respond about whether it indeed offered walkie-talkies to the Grand Jury.  The District Court should also have permitted the undersigned the opportunity to develop a record as to why no attorney challenged the Indictment.  Reasonable jurists could then debate the effectiveness of not challenging an indictment secured by presenting actual objects represented as having been stolen, when indeed no theft had ever occurred.  The Government’s case was predicated upon the theory that the Defendants went to the site to steal equipment, and after doing so, set the trailers in this dark venue on fire, as some sort of diversion.  With this in mind, appealability should be granted on this separate claim of ineffectiveness.


	L.  Whether Petitioner received ineffective assistance where defense counsel failed call alibi witnesses to the stand.





	No defense attorney presented Naomi or Larry Baker, who would have testified Earl “Skip” Sheppard was at their house the evening of the fire.  It was ineffective for all defense counsel to overlook these witnesses because if one of the defendants was innocent by virtue of alibi, then all other witnesses would have been impeached significantly.  Reasonable jurists could debate whether a hearing should have been held in the 2255 proceeding so that the Bakers’ testimony could have been received and evaluated.  Reasonable jurists could then debate the effectiveness not presenting “alibi,” such a compelling defense.  Appealability therefore should be granted to this claim also.


4.  Whether Petitioner’s conviction should be overturned because newly discovered evidence proves her innocence, and/or should have been presented at trial.





	Deborah Riggs’s girlfriend, Donna Costanza confessed that she actually started the fire to Riggs’s truck at the construction site because Riggs was too scared to do so.  The fire was set to collect insurance money (like Riggs had done before) in order to pay bills accumulated during pregnancy.  This newly discovered evidence was presented to Judge Gaitan through the affidavit of Jessica Vernon, a co-worker of Costanza.  This claim should be certified for appeal so that this Court can evaluate Vernon’s testimony.  Reasonable jurists certainly may debate whether a hearing should have been granted at the 2255 proceeding to afford further development of Vernon’s claim.  While the Government produced a receipt showing an interview with Vernon was provided to the defense in 1996, the actual report was not disclosed in this 2255 proceeding, so no comparison between it and Vernon’s affidavit could be made.  Reasonable jurists might also debate the significance of Vernon’s statement in light of Riggs’s denials, and whether it was ineffective for counsel to neglect calling Vernon as a witness.


5.  Whether Petitioner’s conviction should be reversed due to juror misconduct.





	Ms. Doris Clark provided an affidavit stating that she observed one of the jurors receiving inadmissible evidence and information from the family of a deceased firefighter.  Later, Clark overheard the firefighter’s widow tell other firefighter family members that the African-American juror said that the jury – though still in the midst of trial – had decided to convict all defendants except Edwards.  The District Court acknowledged in its July 11th Order that this juror misconduct is presumptively prejudicial.  The Government offered no evidence on the point, but merely posited that Clark should be disbelieved because she did not come forward in a manner the Government deems timely enough.  This argument presumes truth decays or has a universal half-life.  The irony here, of course, is that in accepting the Government’s argument, the District Court had to necessarily overlook the length of time it took the Government’s dozens of jail house informants to come forward, several years after this 1988 fire.  Appealability should be granted on this issue.  Reasonable jurists could debate whether a hearing should have been held in the 2255 proceeding so that the affidavit of Ms. Clark could have been tested by cross-examination, not conjecture.  Reasonable jurists could then debate presumptive prejudice accorded juror misconduct.


	WHEREFORE, in light of the above, Petitioner requests that this Court issue a Certificate of Appealability (“COA”) so that she may seek review of the District Court’s July 11, 2003 Order denying her Petition pursuant to 28 U.S.C. 2255 to vacate and set aside her conviction, and/or vacate, set aside and/or correct her sentence.  If this Court does not certify all claims, it is requested that it do so at least as to some.


					Respectfully submitted,


							Jonathan Laurans, #43105


819 Walnut Street


Kansas City, Missouri, 64106


(816) 421-5200/ (913) 384-5099 FAX


Attorney for Petitioner


Certificate of Service


	The undersigned certifies that a copy of this pleading was mailed first class, postage pre-paid, to counsel for the Government, AUSA Paul Becker, United States Courthouse, Fifth Floor, 400 East 9th Street, Kansas City, Missouri, 64105.


								


Jonathan Laurans				Date


� All page references are to the trial transcript unless otherwise designated.
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