IN THE UNITED STATES DISTRICT COURT


FOR THE WESTERN DISTRICT OF MISSOURI


UNITED STATES OF AMERICA,	)


	         Respondent		)


	           v.			)	Civil Case No.


RICHARD BROWN			)	Criminal Case No. 96-00085-04-CR-W-9-8


	      Petitioner/Defendant	)


MOTION TO VACATE AND SET ASIDE CONVICTION, AND/OR VACATE, SET ASIDE AND/OR CORRECT SENTENCE PURSUANT TO 28 U.S.C. 2255


Petitioner/Defendant Richard Brown, through counsel Jonathan Laurans, pursuant to 28 U.S.C. 2255, moves this Court for an Order vacating and setting aside his conviction, and/or vacating, setting aside and/or correcting his sentence.  The following information is offered in conformance with Local Rule 9.2, and is followed by arguments and authorities demonstrating the propriety of the requested relief:


Name:  Richard Brown


Prison Number:  08718-045


Place of Confinement:  USP Leavenworth Kansas


Sentencing Judge:  The Honorable Joseph Stevens


Court:  United States District Court for the Western District of Missouri


Date of Judgment and Conviction:  February 9, 1998


Length of Sentence:  Life Without Parole


Offense:  “Aiding and abetting an act of arson to property used in interstate commerce thereby causing death to public safety officers performing official duties”


Plea:  Not Guilty


Kind of Trial:  Jury


Did Defendant Testify at Trial?  No


Did Defendant Appeal from the Judgment and Conviction?  Yes


Appellate Court:  United States Court of Appeals for the Eighth Circuit


Result:  Affirmed; (United States v. Edwards, et al., 159 F.3d 1117 (8th Cir. 1999))


Date of Result:  October 15, 1998 


Challenges other than Direct Appeal:  Petition for Certiorari to United States Supreme Court; denied October 4, 1999; (United States v. Edwards, et al., 120 S.Ct. 75, 309-310 (1999))


Grounds for Relief:  (See below)


Pending Appeals:  None


Previous Counsel:  At arraignment, plea, trial, sentencing and appeal – John Osgood, 305 Midland Bank Building, 740 N.W. Blue Parkway, Lee’s Summit, Missouri  64086;


Sentenced on More than One Count of Indictment in Same Court at Same Time:  No





Future Sentence to Serve After Completion of Sentence Imposed by Judgment Under Attack:  No





Grounds for Relief�


	1.  Petitioner’s conviction must be vacated in light of the Supreme Court’s recent decision in Jones v. United States and the Eighth Circuit’s recent decision in United States v. Ryan, which hold that arson in many cases is not a federal offense because of the lack of impact on, and nexus with, interstate commerce.





	Petitioner was convicted of aiding and abetting an act of arson which the Government contends caused the explosion of two ANFO� storage trailers at the Highway 71 construction site on November 29, 1988 where six firefighters died.  Petitioner was charged with violating 18 U.S.C. 844(i) and 2.�  The District Court lacked jurisdiction over the offense alleged in the Indictment underlying this case, in light of the United States Supreme Court’s decision earlier this summer, Jones v. United States, 120 S. Ct. 1904, 	 U.S. 		, 	 L.Ed.2d 	 (2000), and the Eighth Circuit’s decision released September 8, 2000, United States v. Ryan, 		 F.3d 		, Nos. 99-1225; 99-1673 (8th Cir. 2000).  Both cases examine the continued viability of federal district courts’ assertion of subject matter jurisdiction over arson offenses charged under 18 U.S.C. 844(i).  Both cases stop short of holding that this statute is an unconstitutionally excessive assertion of legislative power by Congress pursuant to its authority to regulate commerce, as each case instead was decided on individual facts, both times held insufficient to invoke federal jurisdiction ostensibly extended by 18 U.S.C. 844(i).  But both opinions specifically reserved for another day the question of whether the aforementioned statute in and of itself represents an unconstitutional assertion of congressional legislative power when measured against the Supreme Court’s most recent pronouncement of congressional authoritative limits in United States v. Lopez, 115 S. Ct. 1624, 514 U.S. 549, 131 L.Ed.2d 626 (1995) which, in invalidating the Gun-Free School Zone Act, reiterated that Congress must make specific findings and show a substantial affect on interstate commerce when regulating and/or criminalizing conduct pursuant to its powers under the Commerce.  A subject which is merely related to, or impacting upon, interstate commerce, is not enough to push the statute past constitutional scrutiny.�


	In the case at bar, the facts, like those in Jones and Ryan, reveal an insufficient nexus with interstate commerce such that an assertion of federal jurisdiction over the offense as alleged can not be sustained.  Moreover, Petitioner submits, like Jones and Ryan, that the Lopez decision renders 18 U.S.C. 844(i) unconstitutional.


First, factually speaking, there is insufficient evidence to link the construction trailers which were allegedly torched to interstate commerce.�  All that was elicited by the Government about interstate commerce was that (1) Brown Brothers Construction was a Missouri company, and (2) it used equipment in Missouri brought to the job site from Kansas.  See pages 1747 and 1769.  Additionally, Norman Collins, President of Mountain Plains Construction whose company drilled and blasted rock at the site, responded affirmatively to a question about whether the project was funded using state and federal monies, but qualified his answer by acknowledging this was merely his belief.  (See page 1769)  It is unlikely Collins actually knew how the project was financed, and the Government offered no other evidence about the matter during trial.


What is perhaps more important though is what was not proven.  No evidence was offered about ANFO’s supply source, from where it came, or how it was linked to, or affected, commerce.  More significantly, according to the Supreme Court, are the trailers themselves.  The trailers are not even “buildings” or “vehicles” as defined or contemplated by 844(i).  Rather, they were only trucking storage containers which are ordinarily attached to 18-wheelers (though the trailers may be personal property under the statute, but then again, their ownership was not even established).  And notwithstanding, the most obvious evidentiary deficiency is that the Government offered nothing about how the trailers themselves “substantially affect” interstate commerce.  See Jones, 120 S. Ct. at 1911-12 (inquiry is not whether interstate commerce affects the building, but instead how the building itself specifically and substantially affects interstate commerce).  Thus, the Government failed woefully in offering sufficient proof for this element of the offense.  In the absence of proof about the nexus with, or affect on, interstate commerce by the trailers, there is no federal jurisdiction which can be asserted over the alleged crime.  See Ryan, end of section I (“We agree that there is insufficient evidence to satisfy the interstate commerce element of section 844(i), as construed in Jones.  We thus conclude that because Ryan’s conviction is for an act that section 844(i) does not make illegal, he is entitled to relief under section 2255.”).


In conjunction with the insufficiency of the evidence offered at trial on the issue is the deficiency in the jury instruction, which merely required that the property (presumably the trailers) or the activity (presumably the construction project, about which there was little if any evidence) “affected” interstate commerce.  The instruction should have better defined interstate commerce, and must have required that the jury find a “substantial affect” on interstate commerce.


Secondly, even ignoring the insufficiency of evidence presented by the Government at trial, the offense as charged under 18 U.S.C. 844(i) should not be prosecuted federally anyway.  As alluded to in Ryan and Jones, the aforementioned statute should not be held to pass Lopez scrutiny as a law properly promulgated by Congress pursuant to its authority to regulate interstate commerce.  The alleged burning of a building or structure, much like the possession of a gun in Lopez, “is in no sense an economic activity that might, through repetition elsewhere, substantially affect any sort of interstate commerce.”  Lopez, 115 S. Ct. at 1634, 514 U.S. at 567.  The Jones Court did not reach the Lopez issue per se, but the Eighth Circuit did take notice in its most recent Ryan decision of the direction the Supreme Court is heading in restricting criminal prosecutions under the guise of the Commerce Clause:


“As we recently noted in United States v. Rea, No. 98-2546, slip op. at 3 (8th Cir. Aug. 11, 2000), the decision in Jones ‘has substantially changed the law of the Eighth Circuit regarding the reach of 844(i).’ . . .  Noting this change brought about by Jones, Ryan argues that although the evidence at his trial may have been sufficient to satisfy section 844(i)’s interstate commerce requirement as we had construed it prior to Jones, such evidence is plainly insufficient in light of Jones’s more restrictive view of section 844(i).”


	Ryan, last paragraph of section A.





Accordingly, if this Court is somehow in any way inclined to look past the insufficiency of evidence concerning the trailers’ or ANFO’s connection to interstate commerce, the Court should nevertheless find 18 U.S.C. 844(i) unconstitutional as an excessive attempt by Congress to legislate under the guise of the commerce clause.  In any event, Petitioner’s conviction should be overturned.


2.  Petitioner’s conviction must be vacated, or at least his sentence must be corrected, in light of the Supreme Court’s recent decisions in Apprendi v. New Jersey and Jones v. United States, which hold that constitutionally, any fact which increases the statutory maximum punishment for an offense must be pled in the indictment, submitted as an element in the jury instructions, and found by a jury beyond a reasonable doubt (rather than the trial judge at sentencing by a preponderance).





	Petitioner was convicted of aiding and abetting an act of arson which is alleged to have caused the explosion at the Highway 71 construction site on November 29, 1988, where six firefighters died.  Specifically, the Indictment alleged that Petitioner and the co-defendants violated 18 U.S.C. 844(i) and 2 by:


 [M]aliciously damaged and destroyed, by means of fire and explosive materials, vehicles and other personal property to wit:  tractor trailers containing ammonium nitrate, used in an activity affecting interstate commerce, and, as a direct and proximate result of the defendant’s conduct, death resulted to James H. Kilventon, Robert D. McKarnin, Michael R. Oldham, Gerald Halloran, Thomas Fry, and Luther E. Hurd, who were Kansas City, Missouri Fire Department firefighters performing their duties.





Although the Indictment charged that death resulted from the alleged arson, Petitioner was convicted pursuant to a jury instruction which merely told the jury to deliberate about the crimes of arson and aiding and abetting, without reference to the additional elements of resultant personal injury or death.  See Instruction 5, attached.�  But after the trial, upon receipt of the Presentence Investigation Report, Judge Stevens imposed a life sentence, based on his own finding, by a preponderance of the evidence, that death was a result of the arson.  In the courtroom, during the actual sentencing proceeding, Judge Stevens stated his own findings of proximate cause and death, triggering in his belief the enhancement provision of 18 U.S.C. 844(i), and then he imposed a level 43 sentence upon Petitioner and the co-defendants.  Pages 4022-23, 4065.  Interestingly though, Judge Stevens stated just before announcing the actual sentences, “I do not believe, as Mr. Osgood has announced to all of you, I announced to him during the trial, that these men intentionally and with malice aforethought went out to kill six Kansas City firefighters.  I do believe that they conducted themselves in such a way and committed such act as to clearly and irretrievably make them fall under the statute which prohibited that conduct and set the sentence as penalty for it.  That is the reason I announced what I announced today about the sentencing level.”  Page 4064.�


Subsequent to the affirmance of Petitioner’s conviction by the Eighth Circuit and denial of certiorari by the United States Supreme Court, that Court reconsidered the practice of enhanced penalty sentencing by judges rather than juries and determined it is indeed unconstitutional.  Jones v. United States, 119 S.Ct. 1215, 526 U.S. 227, 143 L.Ed.2d 311 (1999); Apprendi v. New Jersey, 120 S.Ct. 2348, 	 U.S. 		, 	 L.Ed.2d 	 (2000).


In Jones, the Supreme Court examined the issue of enhanced penalty sentencing by judges in relation to the federal carjacking statute, 18 U.S.C. 2119.  Like the statute at issue in the case at bar, the carjacking statute has a base statutory maximum sentence followed by two incremental penalty provisions� which are dependent upon consequences to any victims of the alleged underlying offense.  As Supreme Court Justice Souter wrote, “These not only provide for steeply higher penalties, but condition them on further facts (injury, death) that seem quite as important as the elements in the principal paragraph (e.g., force and violence, intimidation).  It is at best questionable whether the specification of facts sufficient to increase a penalty range by two-thirds, let alone from 15 years to life, was meant to carry none of the process safeguards that elements of an offense bring with them for a defendant’s benefit.”  Id., 119 S.Ct. at 1219.  The Supreme Court went on to hold that any fact which increases the statutory maximum punishment for an offense must be pled in the indictment, submitted as an element in the jury instructions, and found by a jury beyond a reasonable doubt.


Soon after Jones, the Supreme Court issued its opinion in Apprendi, which really is not much more than a reaffirmation of Jones.  As Supreme Court Justice Stevens wrote for the majority in Apprendi, “In sum, our reexamination of our cases in this area, and of the history upon which they rely, confirms the opinion that we expressed in Jones.  Other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.”  Id., 120 S.Ct. at 2362-63.


At the time of the offense in the case at bar, the statutory maximum penalty for arson was 10 years.�  But the penalty increased to a maximum of 20 years if personal injury resulted.  And if someone died, the penalty increased to a term of any years, or life imprisonment or death.  Stated another way, life imprisonment is the statutory maximum, but only if “death” is a charged and proven result of the arson.  Otherwise, the statutory maximum is only 10 years without reference to that fact.  See Jones v. United States, 119 S.Ct. 1215, 1223-24, 1228, 526 U.S. 227, 143 L.Ed.2d 311 (1999)(provisions of carjacking statute that establish higher penalties to be imposed when offense resulted in serious bodily injury or death set forth additional elements of offense, not mere sentencing considerations).  According to the law as stated in Jones and Apprendi then, personal injury and/or death must be pled in the indictment, submitted as an element in the jury instructions, and found by a jury beyond a reasonable doubt if the Government intends to seek a penalty greater than 10 years imprisonment.


However, Petitioner was sentenced to a term of life imprisonment without the possibility of parole because of the firefighters’ deaths, even though the jury was not instructed that it must find beyond a reasonable doubt that Petitioner’s conduct, whatever it may have been as argued by the Government, directly and proximately resulted in the deaths.  The jury merely reached a “guilty” verdict on “aiding and abetting,” finding only that Petitioner knew some person(s) were damaging or destroying property by means of fire or an explosive; that said property was used in, or affected, interstate or foreign commerce; that Petitioner knowingly did something for the purpose of causing the property to be damaged or destroyed by means of fire or an explosive; and, Petitioner intended to damage or destroy this property.  As “death” was not an element listed in the jury instructions for “aiding and abetting,” this element necessary for the imposition of the enhanced sentence of life imprisonment was not decided by the jury.  And moreover, the Government at trial objected to having the burden of proving to the jury, beyond a reasonable doubt, that the firefighters’ deaths were caused by Petitioner and his co-defendants.  See pages 150-59; see also page 3737(Court withdraws death as an element on final instruction set); pages 3972-75, 3989-4005, and 4018-4019 (Attorney Osgood’s record that Government has burden on factual issues prerequisite to imposition of sentencing enhancement); and, see jury instructions ultimately submitted for deliberations.  Thus, this conviction is lacking in an element crucial to the legality of its imposed sentence.


As such, Petitioner’s conviction and sentence procedurally differ in no material respect from those of Jones and Apprendi, which the Supreme Court has now set aside.  “Death” was a material element that not only had to be charged in the Indictment, but it also had to be submitted to the jury as an element in the instructions and found by the jury beyond a reasonable doubt.  Since “death” was not included in the instructions nor found by the jury to have been the proximate result of Petitioner’s conduct beyond a reasonable doubt, Petitioner’s sentence and conviction are likewise infirm.


The issue of Petitioner’s life sentence, as well as the sufficiency of evidence underlying the conviction itself, were raised on appeal, but the appeal was decided by the Eighth Circuit and denied certiorari before the Supreme Court’s decisions in Apprendi and Jones.  Consistent with his previous challenges, Petitioner submits that because “death” was an element not instructed or submitted, nor proven beyond a reasonable doubt, Petitioner is legally innocent, as an essential element of the offense is lacking.  See Jones v. Delo, 56 F.3d 878 (8th Cir. 1995)(Government’s failure to prove essential element of offense cognizable as actual innocence claim).�  Furthermore, the Supreme Court’s decisions in Apprendi and Jones, of course, do not announce a new rule of constitutional law, but a restatement of years of precedent,� so they are retroactive in application specifically to this Petitioner.  See Ryan, 		 F.3d 	  (8th Cir. 2000) discussing Teague v. Lane, 109 S.Ct. 1060, 489 U.S. 288, 103 L.Ed. 2d 334 (1989)(generally, “new” rule of criminal procedure is not often applied retroactively).  Accordingly, Petitioner’s conviction and sentence are ripe for reconsideration, and must now be set aside.  Petitioner should then either be re-tried, or at the very least, have his sentence modified to reflect only those factors submitted to, and determined by, the jury, i.e., aiding and abetting arson, resulting in a sentence capped at 10 years.�


3.  Petitioner’s conviction should be overturned because he received ineffective assistance of counsel during trial.





Petitioner’s trial counsel was ineffective in several respects, some sufficient in and of themselves to warrant a new trial, and some which merit a new trial when viewed in conjunction with others.  Of course, a petitioner claiming ineffective assistance of counsel must point to his or her trial attorney’s objective performance deficiencies and demonstrate resultant prejudice.  Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).


	A.  Defense counsel failed to ask for a mistrial after the jury sent a note to the Court inquiring about the significance it could give to the Grand Jury’s investigation and conclusion.





	Toward the end of the trial, at the close of the Government’s case but before the defense began its presentation, a somewhat strange note from the jury was sent to the Court.  The jury asked what significance it could give to the Grand Jury’s deliberations and findings.  (See recitation of note, page 3243:  “What was the purpose of the grand jury trial for this case?  Can I ask what was the outcome?”)  The District Court discussed with counsel how to respond, and indicated it would instruct the jury.  But the record does not show that Judge Stevens ever did rectify the jurors’ confusion, thus clearly prejudicing the defendants.  (See continuation of in-chambers discussion, pages 3248-84, and resumption of trial with the Government resting and defense attorney O’Connor beginning his opening statement, page 3285)


The jury’s note evidenced a group mentality of laziness.  Obviously, the jury wanted to skip protracted deliberation and merely supplant effort and thought with a conclusion reached by what the jury perceived to be another similar jury’s decision.  (See debate at pages 3243-3245)  This issue is of paramount importance.  Not only was it not briefed for the Eighth Circuit (though it is an issue of immeasurably large constitutional significance), but Judge Stevens merely intended to respond to the query with a somewhat ambiguous statement about the two juries being different.  However, there is no record that the Judge ever called the jurors in front of the defendants and explained to everyone that (1) the burden of proof in a grand jury proceeding is the slightest in our justice system�, and that (2) the Government meets with the Grand Jury without not only any defense attorneys present, but also without a judge or referee to ensure fairness, and moreover, that (3) the Grand Jury proceedings remain entirely secret except for the transcripts of witnesses who testify therein and who later also testify at a public jury or bench trial.�


	A mistrial should have been declared then, and thus it should be done now, especially given that there is no record showing that this jury’s confusion over so distinct a difference in role and evidentiary consideration was ever alleviated.  Even if this issue is ultimately reviewed under a “plain error” standard, this glaring irregularity in the case still must lead to the setting aside of Petitioner’s conviction.


	B.  Counsel failed to object to the Government’s “Bruton” sanitization of witnesses’ statements (whereby witnesses inserted “we” and “they” in place of co-defendants’ names other than that of the defendant about whom the witness was claiming confessed).  Counsel then should have proceeded with identifying for the jury all of the various other people with whom each witness accused defendants of committing the crime (i.e., by showing the exculpatory side of the “Bruton-ized” statements, revealing that these witnesses identified many unindicted participants while omitting other co-defendants).





	Because many prosecution witnesses claimed one or more defendants not only made incriminating statements, but also implicated one or more of their co-defendants, the District Court tentatively approved of the Government instructing witnesses to alter their recitation of the defendants’ purported statements by supplanting the allegedly involved co-defendant(s)’ names with the neutral pronouns “we” and “they.”  The problem created by a witness relaying a purported statement of a defendant who claimed a co-defendant was also involved was first addressed by the Supreme Court in Bruton v. United States, 391 U.S. 123 (1968).  The Supreme Court ruled that the defendant’s statement, as relayed by the witness, should be redacted to eliminate all possible reference to the identity of the co-defendant.  Later the Supreme Court expounded on just what redactions are permissible, ruling that the use of neutral pronouns such as “we” and “they” are acceptable, unless the pronouns nevertheless directly lead the jury to conclude that “we” or “they” necessarily means the co-defendant(s) as opposed to some other person who might possibly be the other part of the “we” or “they.”  Gray v. Maryland, 118 S. Ct. 1151 (1998).  And, of course, the Eighth Circuit approved of the pronoun usage in this case.


But that holding does not dispose of the issue altogether.  Rather, the Eighth Circuit’s holding merely means that neither the Government or the Court violated defendants’ rights to a fair trial by proceeding with the practice of inserting “we” and “they” into witness statements.  The Eighth Circuit’s holding does not mean that defense counsel’s acquiescence to this arrangement and defense counsel’s decision to advise defendants not to testify in order to maintain the witnesses’ statements in this modified, redacted fashion was constitutionally sound decision-making.  For it still must be considered whether accepting the redactions during trial without objection was effective under the circumstances, especially when such a decision cost the defendants their opportunity to testify about their innocence.  In other words, while this practice of replacing names with “we” and “they” may work well in a two-defendant trial, in a five-defendant case the jury is led to the inescapable conclusion that the pronoun is a one-word substitute for the group on trial as a whole.  Thus, for the attorneys in this case to move forward under this scheme was an objectively and indisputably ineffective tactical decision.


First, the resultant prejudice of the decision is without question.  Although the District Court admonished the jury several times to use statements by one defendant which also named others therein against only the defendant for whom the Government offered it, the expectation that the jury could perform that much compartmentalization of testimony over the course of 10 weeks was totally unrealistic.  Demonstrating the prejudice occasioned by this error on the part of defense counsel are attached charts “A” and “B.”  The first points out each prejudicial modified/redacted statement offered by the Government at trial through its witnesses and in its closing arguments.  The second chart details the exculpatory cross-examination denied each defendant by defense counsel’s acquiescence to the practice of modifying statements.


As referenced in the first chart, further compounding the prejudice from the redacted statements was how the Government made use of them in closing arguments.  At trial transcript page 3789 Prosecutor Miller instructed the jury to cross-reference the defendants’ confessions and admissions (in direct derogation of Judge Stevens’ directive to keep each statement separate, using each only against that defendant for whom it was offered).  Likewise, AUSA Becker, at page 3907, implored the jurors to use co-defendant Darlene Edwards' statement against co-defendant Frank Sheppard.  Then, at pages 3913-3914 Mr. Becker lumped all defendants together (in violation of Bruton) when he talked about the impossibility of error in 50+ witnesses coming forward and testifying to the admissions of all the defendants.  Even more egregious, at page 3916 Mr. Becker said that "we" in each of the witnesses’ testimonials meant the five defendants.  And at page 3928, Mr. Becker went so far as to reveal that Darlene said she took "these men" to get gas, pointing at Bryan Sheppard and Richard Brown, when the admissible testimony was merely that she took “others” to Quik Trip.


The issue is not whether defense counsel should have objected to evidence which later the Court of Appeals affirmed as admissible.  The issue is instead whether defense counsel appropriately responded to this evidence, defending their clients against its prejudicial impact, as it was glossed by the pronouns as apparently applying to all defendants when, in fact, it only applied to one, two or arguably three at most, as well as unidentified, unindicted individuals.  This left the remaining defendants susceptible to, and unprotected from, unfair inference.  Instead, counsel could have opted to insist that each purported statement of a defendant as relayed by a prosecution witness be presented in its true form.  Many witnesses who claimed one or more defendants gave admissions also named as cohorts in the crime other unindicted individuals on whom either blame could be shifted, or through whom reasonable doubt could have been argued (i.e., Question to witness:  “You don’t see Mr. Q here, do you?”  Argument to jury:  “If the Government really believed its witness, X, would not the other named unindicted individual(s) be defendant(s) on trial here too?”)  Specifically, allowing for the witnesses to testify without using pronouns would have afforded each defense attorney the most effective cross-examination of all: “When, according to you, Mr./Ms. Witness, defendant 		 allegedly mentioned the people involved, he/she did not name my client?  Correct?”�)


Stated another way, the argument is that the defense attorneys were ineffective for not realizing that the exculpatory benefit derived from complete statements far exceeded the perceived benefit of having their clients’ names left out of statements and testimonials, replaced instead with neutral pronouns (which inferentially led the jury straight back to the defendants anyway).  While the Government may wish to summarily dispense with this all too important issue by broad-brushing it as a strategy decision outside the purview of reviewable issues in this 2255 proceeding, the fact remains that some “strategies” are so clearly ineffective that they can not be merely excused as choice and planning.  Such is the case here, where defense counsel allowed the jury to hear purported statements replete with references to a group, “we” and “they,” which could only have meant those people at defendants’ table, without putting the defendants on the stand to disavow their involvement, and/or thus also open the door to cross-examination of the witnesses which would have established the identities of the other people allegedly responsible for this crime who were never even investigated, much less indicted.


	C.  Defense counsel failed to interview or call as witnesses those people identified in the Department of Labor’s investigative files who had information about other potential perpetrators.





	Defense counsel failed to interview and then subpoena people identified in the Department of Labor’s files who could have provided evidence about the true perpetrator(s) of the fire at the construction site which led to the explosion.  Originally, the ATF’s and FBI’s suspicion focused on individuals who might have been associated with protests concerning the use of building materials not manufactured or supplied pursuant to union contracts.  But the Government refused to provide these investigative files to defense counsel to afford them the opportunity to show the jury who else might have been responsible for this crime.  Finally, towards the end of trial, Judge Stevens agreed to look at the DOL files in camera.  (See pages 3451, 3591-92)  And later, Judge Stevens permitted defense counsel to cross-examine Department of Labor Special Agent Gene Schram at length outside the presence of the jury so that the Court could determine whether the defense should indeed be allowed to put on evidence about some unknown labor protestor perhaps causing the explosion.  (See pages 3673-3695)  And Judge Stevens indeed ordered some of Agent Schram’s file documentation given by the Government to defense counsel.  (Pages 3591-92)  These reports set forth Agent Schram’s investigation years ago into the possibility that the fire and/or explosion was labor-related.  But Judge Stevens ruled that defense counsel could not ask Agent Schram questions back in front of the jury about what people told him concerning labor strife around the time of the blast, as that would be inadmissible hearsay evidence.  (Pages 3666-67; 3706-07)  Judge Stevens did not indicate though that defense counsel were precluded from subpoenaing any witnesses listed in the produced files. Notwithstanding, defense counsel did not interview any of these potential witnesses, much less subpoena them.  (Affidavits are still being sought; will be supplemented)


	D.  Defense counsel failed to brief the District Court’s overruling of objection to the “aiding and abetting” jury instruction and request for a “presence at scene” instruction (and the corresponding impact on defense counsel O’Connor’s request for an alibi instruction).





	A critical moment of the trial was when Judge Stevens discussed with counsel the wording of the jury instruction about “aiding and abetting.”  (See pages 3737; 3743-47)  Knowing the Court was going to instruct on “aiding and abetting,” defense counsel tendered an instruction requiring the Government to prove defendant(s)’ presence at the scene in order to convict.  (Pages 3746-47)  Judge Stevens refused.  Of course, the Eighth Circuit even noted that the defendants were only convicted of “aiding and abetting” one another.  Yet there was no evidence who really committed the crime of arson, so an incongruity of logic exists where the convictions of five “assistants” is allowed to stand in the absence of a more definitively posited scenario of how the explosion occurred along with the identification of just who did set the fires (if indeed fire is accepted as the precipitating factor in the explosion).  Although objections were lodged to the instruction (because the indictment nowhere mentions the offense of “aiding and abetting” in the description of the charge, only in the listing of the allegedly violated statutes), no one raised the issue on appeal.  In light of the following authorities, such a decision is clearly ineffective, as the “aiding and abetting” instruction was clearly erroneous to give under the circumstances.


“Aiding and abetting” is codified in Section 2(a) of the United States Code, Title 18.  It applies to the entire Criminal Code.  United States v. Sopczak, 742 F.2d 1119, 1121 (8th Cir. 1984).  To be guilty of aiding and abetting is to be guilty as if one were a principal of the underlying offense.  Aiding and abetting is not a separate crime but rather is linked to the underlying offense and shares the requisite intent of the offense.  United States v. Roan Eagle, 867 F.2d 436, 445 (8th Cir. 1989).  The concept of “aiding and abetting” has been interchangeably referred to as “accomplice liability.”  The elements of “aiding and abetting” are generally that the defendant must have: (1) associated himself with the unlawful venture; (2) participated in it as something he wished to bring about; and, (3) sought by his actions to make it succeed.  See United States v. Rodriguez, 812 F.2d 414, 416 (8th Cir. 1987); United States v. Sopczak, 742 F.2d 1119, 1121�22 (8th Cir. 1984).


Previously it has been held by the Eighth Circuit that a defendant may be convicted on the theory of “aiding and abetting” even where the indictment does not charge him or her on that theory.  United States v. Beardslee, 609 F.2d 914 (8th Cir. 1979), cert. denied, 444 U.S. 1090 (1980).  But can one be convicted on the theory of “aiding and abetting” even where there is no evidence as to who the principal is?


Thus begs the question in the context of ineffective assistance, “Did counsel act ineffectively by not briefing this issue?”  When the issue is viewed in conjunction with what the Eighth Circuit stated about the District Court’s denial of Attorney O’Connor’s request for an alibi instruction on behalf of Bryan Sheppard, the “aiding and abetting” instruction takes on added significance.  As the Court of Appeals noted, “With the merits of the alibi instruction issue rather closely balanced, we reject the contention on appeal . . . [because] . . . [T]he error, if any, was clearly harmless . . . on the ground that Sheppard could be convicted of aiding and abetting an arson without being present at the site.”  United States v. Edwards et al., 159 F.3d 1117, 1130-31 (8th Cir. 1999).  But if the Government had been precluded from submitting on a theory of mere assistance, then the rejection of the alibi instruction is indeed erroneous, and prejudicially so.  For if the presence of a defendant at the scene along with some evidence of participation was necessary in order to convict, an alibi would constitute a complete defense.  And in the absence of proof as to whom was the principal, “assistance” is a theory left dangling without a connection to the actual crime through the actual principal-perpetrator.


The Eighth Circuit should have been provided the opportunity to examine this issue and to rule on it as such.


	E.  Defense counsel failed to challenge ATF Agent Lund’s and KCPD Detective Collins’ qualifications under the “Daubert” standard as expert witnesses able to testify about explosives.





ATF Special Agent Joseph Lund testified that this was the first time anyone had ever heard of ANFO (the material in the trailers) superheating due to fire and then exploding.  (See pages 944-45; 947-49)  Nevertheless, Agent Lund theorized that the ANFO, packaged in separately wrapped and stacked tubes, burned and emitted gas which trapped inside the trailers, amidst the other tubes, causing pressure to build and then explode.  (See pages 918-19)  This unproven and unsupported theory of how the explosion occurred was derived “by the process of elimination.”  See page 3052, testimony of KCPD Detective Michael Collins.  Thus became the Government’s theory of the case, and so the Government now had experts on this otherwise unsubstantiated causation proposition whereas the defense had none.  Agent Lund essentially gave the jury a way to excuse holes in the Government’s case, namely just how this explosion occurred, cloaked “within a reasonable degree of scientific certainty” that was never tested for “certainty.”


Just the mere establishment of Agent Lund and Detective Collins as experts implied that they held special knowledge about fires, explosives and ANFO which the rest of society has never heard, so when they next suggested that even though this was the first super-heated ANFO explosion ever, this scientifically baseless proposition was accepted without question by the jury.  (See stipulation to Agent Lund’s qualifications by defense attorney Pat Peters, page 909; see Lund’s testimony that this was a first-time occurrence at pages 944-45; 947-49; see Collins’ “process of elimination” at page 3052)


Alternatively, the defense could either have (1) insisted on a hearing outside the presence of the jury during which AUSA Becker would have been forced to qualify Lund’s and Collins’ credentials and show that their opinions have been accepted in the scientific community by at least someone other than themselves, and/or (2) brought in an explosives expert on behalf of the defendants to merely state that Lund’s and Collins’ testimony had absolutely no acceptance in the world of physics (or the defense could have done both). �  Lund’s and Collins’ comments were not properly qualified to be offered as expert testimony.  The truth is that they had only a guess, but no real knowledge, about why the trailers exploded.  It is just as plausible that the investigators began looking down the wrong roads of inquiry.  In short, this testimony, to which there was no objection or rebuttal testimony, empowered the jury to believe it could ignore evidentiary gaps in the Government’s case.


In terms of “ineffectiveness,” at the very least, counsel should have insisted on a hearing in conformance with the Supreme Court’s relatively recent pronouncement of procedures for qualifying expert witnesses and their testimony as set forth in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993).  (Granted, the Eighth Circuit addressed “qualifications,” stating all of the Government’s witnesses were well-qualified, and the Eighth Circuit even cited Daubert in conjunction therewith, but the Eighth Circuit also noted that “Daubert was not argued to the district court . . . “  Edwards, 159 F.3d at 1123-24.  This failure to challenge was ineffective.)  Lund’s testimony was completely unsupportable, if not altogether scientifically false, given that it is universally known and accepted in the construction and explosives industries that ANFO merely burns when heated, and has never exploded when stored and allegedly lit on fire, as in this case.  See pages 925-26 where Lund admitted tests showed even hundreds of pounds of ANFO merely burned when set ablaze.


And perhaps more glaring (and thus compounding the prejudice to the defendants) is that Lund’s and Collins’ theory never accounted for the fact that the trailers (like all those used in the trucking industry) were fireproof.  As such, the only way the fire could have been started was from the inside of the units (but all locks found were closed, signifying that only someone with access and a key to the trailers actually could have entered, and therefore be the culprit).  A “Daubert” hearing could have (and can now) uncovered these flaws in the Government’s experts’ testimonies.


	F.  Defense counsel failed to object to coroners Overman and Peterson testifying that the cause of the firefighters’ deaths was “homicide.”





	Defense counsel did not challenge coroners Overman and Peterson when they stated that the firefighters’ cause of death was “homicide.”  (See pages 2855; 2857; 2861; 2864; 2867)  This conclusion is far outside not only the scope of expertise these people possessed, but also a leap in logic given the information available to them at the time of their investigation.  When the autopsies were performed, nothing about the cause or origin of the explosions was known.  All that existed was suspicion about the tragedy perhaps being arson-related.  All that a coroner should do is determine the cause of death medically, i.e., smoke inhalation, burns, organ failure from blast concussion, etc.�  The coroners’ conclusion that these were homicides necessarily needed as proper evidentiary foundation some predicate information about how the fire started.  And if ATF Agent Lund and Officer Collins could not testify confidently by the time of trial about the explosion’s cause (other than to say “arson” was concluded by a process of elimination – page 3052), then certainly at the time of the autopsies, Overman and Peterson were possessed of no more information than these other men actually investigating the explosion’s cause and origin.


Perhaps as a tactical decision, no defense attorneys challenged the coroners either by objecting or by cross-examining, but even if so, this is still blatant error.  Defense counsels’ silence left the jury with the misimpression that these witnesses’ expert opinions were uncontroverted, and therefore truthful.  However, the reality is that to this day, these opinions by these two witnesses are not supported factually.  Thus, the prejudice is clear in that the jury heard these firefighters died as a result of “homicide” when indeed no one knows for sure.�


	G.  Defense counsel failed to brief the District Court’s refusal to allow viewing by the jury of Frank Martindale’s taped confession to police shortly after explosion.





	Fred Martindale twice confessed to police within a two day span that he started the fire leading to the explosion.  The lengthier of the two confessions was actually videotaped.  After Martindale denied committing the crime at trial, defense attorney O’Connor asked Judge Stevens to play the tape so the jury could assess Martindale’s credibility, i.e., to compare his custodial confession against his courtroom denial of involvement in the explosion.  (See pages 3309-3310; 3320; 3330-3331)  The Court refused.  On appeal, defense counsel abandoned the issue.  This was apparently omitted due to a perceived lack of space in the briefs.  But a close reading of Bryan and Earl “Skip” Sheppard’s briefs show that as to Bruton and “404(b)” issues, the briefing was very similar, and therefore unnecessarily duplicative.  Room was available in either of these briefs for a discussion of why Martindale’s taped confession was so important for the jury to view.


In order to prevail on a claim of ineffective assistance of appellate counsel, prejudice must be demonstrated by defendants, in this instance in the form of showing that the Eighth Circuit would have likely ordered a new trial had it seen the tape (as part of the designated record on appeal) and been apprised of some solid legal precedent holding that the denial of a defendant’s request to introduce another’s confession who is not on trial is erroneous.  Such a case is United States v. Crosby, 75 F.3d 1343 (9th Cir. 1996)(fundamental standards of relevancy require admission of testimony which tends to prove person other than defendant committed crime charged); cf. Glaze v. Redman, 986 F.2d 1192, 1996 (8th Cir. 1993)(exclusion of confession by person other than defendant not violative of due process where basis for exclusion was state law rule against uncorroborated hearsay of deceased declarant).  Now Petitioner asks this Court to view the tape� in light of the aforementioned precedent and decide whether the issue may have provided defendants as appellants relief in the Eighth Circuit had the matter been briefed, argued and reviewed by that Court.


	H.  Defense counsel failed to endorse and offer as a witness a polygrapher.





	This was a critical issue at trial for Bryan Sheppard, Richard Brown and Frank Sheppard.  But because Skip Sheppard and Darlene Edwards were not severed from their co-defendants, the issue is of equal importance to them.  For if Bryan Sheppard, Richard Brown and Frank Sheppard are cleared from suspicion for this crime due to their having passed polygraph examinations, thereby subverting the witnesses’ testimonials about the group’s purported confessions and admissions offered at trail, then doubt is certainly also cast upon the guilt of Skip Sheppard and Darlene Edwards.


It is clear from the transcript that counsel for Frank Sheppard, Mr. Pat Peters, made a lengthy offer of proof on Frank’s behalf to the District Court before sentencing about wanting to introduce evidence of Frank having passed a polygraph exam.  (See pages 3939-40, and 3461-66)  But the District Court and the Eighth Circuit both ruled that evidence of actual innocence has no place in sentencing because the sole issue at that stage of litigation is punishment for what the finder of fact has already determined to be culpable conduct.  In other words, at sentencing, the issue is what punishment should be for the defendant assuming he or she indeed committed the alleged act(s).  “Actual innocence” evidence goes back to the fact-finding stage of the case, which is already closed by the time of sentencing.


The Eighth Circuit then addressed separately the claims of Bryan Sheppard and Richard Brown that polygraph evidence should have been allowed during trial, but the Court of Appeals concluded that the issue was not properly raised and preserved throughout trial.  Edwards, 159 F.3d at 1129.  This appellate finding intimates ineffectiveness on the part of defense counsel.  In dicta, the Appellate Court went on to make a subsequent anticipatory ruling to the effect that had the issue been properly raised and preserved, the error would not have been “plain.”  Id.


On the other hand, the Government uses polygraphs in this District day in and day out to clear suspects.  The Court of Appeals’ finding should be considered merely dicta in the absence of a record about the trustworthiness of polygraph tests under the “Daubert” standard.  It is incongruous for the Government to argue the tests in this case should be overlooked when the Government routinely in this jurisdiction demands that defense counsel submit their clients to such testing to either gain a dismissal, or a sentence reduction motion pursuant to U.S.S.G. 5K1.1.


Polygraph evidence should now be admissible in criminal trials, at the very least as a defense argument against guilt.  No defense counsel brought polygrapher Don Dunlap (or someone else properly qualified to administer such an exam) to trial for the purpose of establishing the acceptability in the scientific community of polygraph testing.  It is one thing to tell a judge what an expert will say, but it is quite another to put the expert in the witness chair and make a record on something so seemingly important as a lie-detector test, especially in a sensational trial like this.


The admission of polygraph results is not a novel legal proposition.  There are other federal appellate courts recently allowing polygraph evidence.  See, for example, Rupe v. Wood, 93 F.3d 1439 (9th Cir. 1996); United States v. Cordoba, 104 F.3d 225 (9th Cir. 1997); United States v. Posado, 57 F.3d 428 (5th Cir. 1995); Cf., United States v. Scheffer, 118 S. Ct. 1261, 523 U.S. 303 (1998)(it is not a due process violation for military courts to find that polygraph evidence is per se inadmissible).�  Counsel requests that this Court permit him to proffer Don Dunlap or another similarly qualified polygrapher at a “Daubert” hearing to further demonstrate the prejudice occasioned defendants by the decision not to request such a hearing at trial.  (See attached affidavit of Tim Lidler in support of proposition)


	I.  Defense Counsel failed to brief the District Court’s rejection of witness Greg Pugh who would testify to having seen a truck on the roadside near the site (presumably belonging to D. Riggs) with its hood up, just prior to the explosion.





	Witness Greg Pugh was ready to testify that he saw a red pickup truck near the construction site with its hood up right before the explosion.  However, he only came forward to make his identity known late in the trial, after hearing about it in the media.  (See pages 3514-3525)  The pickup truck was quite plausibly that of Debbie Riggs, thus creating the inferential connection needed to argue to the jury that Riggs indeed burned her own truck for insurance proceeds (as it no longer was in working order), and then very well may have set fire to the other side of the site to make it look like she was a victim of this huge arson while she was at Quik Trip with her brother.


It was error on defense counsels’ part for not briefing the matter.  Although the Eighth Circuit would have reviewed the prohibition on Pugh’s testimony under an “abuse of discretion” standard, giving great deference to Judge Stevens’ decision to bar the witness due to late disclosure, the simple fact remains that this disinterested individual came forward with information seemingly innocuous to him, but certainly quite inculpatory with respect to Security Guard/ witness Debbie Riggs who claimed her truck was in good working order, and who denied having set her quite-possibly malfunctioning truck ablaze in order to collect insurance proceeds.�  Thus, the prejudice to the defendants is actual, and significant.


	J.  Defense counsel failed to challenge the offer into evidence of Rosemary Quiroz’ notes concerning admissions by Darlene Edwards purportedly made at CCA.





At page 1683 witness Rosemary Quiroz attempted to bolster her own credibility by claiming she made notes at CCA of her conversations with Darlene Edwards and having the Government offer them as evidence.  These notes constitute inadmissible hearsay, as they are full of statements essentially consistent with, and corroborating of, Quiroz’ trial testimony.  The rule is that such bolstering of a witness is impermissible, as the mere fact that a witness has maintained the same story a week ago, a year ago, or 250 times in a row does not in and of itself make that story any more or less true.  But that is certainly the impression the Government tried to leave with the jury by offering the notes into evidence.  Similarly, the Government sought the same effect by having CCA guard Lucia Chenier testify next about finding the notes.  (See pages 1740-1748)  The prejudicial effect of this inadmissible testimony was later exacerbated by Agent True’s testimony about receiving the notes from Chenier.  (See page 3154)


Federal Rule of Evidence 801(d)(1) states, however, that a prior consistent statement is not hearsy and is admissible, but only so long as the predicate is first established that on cross-examination the witness is accused of recently fabricating his or her story.  This had not occurred before the Government began introducing this line of evidence.  Overall, Quiroz’ testimony against Edwards was devastating.  Whether the notes hurt even more is without question, as it added a “present sense impression” quality to her testimony which the Federal Rules of Evidence otherwise seeks to prohibit.  Yet no defense counsel made any attempt to exclude, or even limit, this evidence or these witnesses.


	K.  Defense counsel failed to challenge the Indictment on the basis that it was secured using false testimony.





The undersigned, on information and belief, submits that in the Grand Jury, Ronnie Edwards testified that items were stolen by the defendants from the construction site the night of the explosion.  Either close in time to, or during his testimony, the Grand Jury was shown two walkie-talkie radios, the implication being that these radios were stolen from the site but were recovered for presentation to the grand jurors.  However, such an implication was and is blatantly false, and known so at the time the radios were shown and Edwards testified.  The Government knew absolutely nothing was stolen from the construction site.  (See trial testimony of construction company officers Brown and Allison at pages 1755-57, 1761, 1816, 1822-23)


	In United States v. Johnson, 767 F.2d 1259 (8th Cir. 1985), the Eighth Circuit set forth a two-pronged burden for a defendant asking a District Court to dismiss an indictment based on it being founded in part on false or perjured testimony.  First, the defendant must show that the perjury is material to the charge(s) against the defendant.  Secondly, the defendant must show that there is a lack of other competent evidence to support a probable cause finding.


	As to the first prong, there should be no dispute that Ronnie Edwards’ testimony is material.  It is certainly corroborative, if true, of what numerous others testified about at trial, namely that the defendants went to the construction site to steal tools and equipment.  Moreover, the radios were offered as tangible proof in support.


	As to the second prong, again there should be no argument that there is no other competent evidence upon which a finding of probable cause could be made to charge the group as alleged.  The radios were the only physical pieces of evidence put before the grand jury for the purpose of corroborating the other Government witnesses who testified falsely about these purported thefts.


	It cannot be said that the grand jury would have indicted the group for aiding and abetting arson under a theory of setting a fire to cover up thefts without some proof of actual stolen items (supplied in this instance by Ronnie Edwards, falsely).  And meanwhile, the Government stood silent while Edwards pervaded this fraud on the grand jurors.  It should be obvious that the Grand Jury would not have indicted merely on the otherwise defective false testimony about purported thefts which indeed never occurred unless the grand jurors also afforded great weight to what Edwards told them (which we know is perjurous) and what he showed them (which we know had absolutely no link to this case).


	No defense attorney challenged the Indictment using the defense set forth above.  Though it was ineffective for defense counsel not to raise the issue, the Court can (and should) now nevertheless conduct plain error review and make its own independent finding that the Indictment was secured with perjured testimony and is therefore fatally defective, thus warranting a set-aside.


	L.  Defense counsel failed call alibi witnesses to the stand.


	Not one defense attorney called to the witness stand Naomi or Larry Baker, family to Earl “Skip” Sheppard, who would have testified Skip was at their house the evening of the fire and explosion.  It was ineffective for all defense counsel to overlook these witnesses because if one of the defendants was innocent by virtue of alibi, then all witnesses who claimed the group or several members thereof committed this crime would have been impeached significantly.  In other words, Skip’s innocence surely casts doubt on the guilt of his co-defendants, especially in a joint trial like this where many witnesses implicated one or more co-defendants through their various alleged statements and admissions.  (See affidavits of Bakers)


	EFFECT


	While several of the above-described errors in and of themselves are insufficient to constitute ineffectiveness warranting a new trial, cumulatively the prejudicial effect to Petitioner’s defense is clear.  As such, the requested relief should be granted.  See Henry v. Scully, 78 F.3d 51 (2nd Cir. 1996)(failure to request misleading witness instruction; cumulative errors can deprive defendant of effective representation).


4.  Petitioner’s conviction should be overturned because newly discovered evidence proves his innocence, and/or should have been presented at trial by counsel.





	Petitioner’s post-conviction defense team has uncovered a significant amount of newly discovered evidence which casts substantial doubt on his guilt, if not proves him innocent.  Some of this evidence arguably might have been discoverable at the time of trial, and to that extent, should nevertheless be considered by this Court in conjunction with Petitioner’s claims of ineffectiveness in Section 2, supra.


	Specifically, Debbie Riggs’ girlfriend, Donna Costanza confessed to co-workers that she actually started the fire to Riggs’ truck at the construction site because Riggs was too scared to do so herself.  Riggs set the fire in order to collect on insurance proceeds (like she had done in the past) in an effort to pay bills accumulated in conjunction with her pregnancy.  (See attached affidavit)


	Petitioner’s investigation is ongoing, and so the undersigned reserves the right to amend this Petition to reveal this crucial, exculpatory information as and when it becomes known.


5.  Petitioner’s conviction should be overturned because of juror misconduct.





	Though not technically “evidence,” information has been provided to the defense which in and of itself warrants setting aside Petitioner’s conviction and ordering a new trial.  One of the jurors was receiving inadmissible evidence and information from the family of a deceased firefighter.  This juror, an African-American, was observed by Doris Clark, mother of Darlene Edwards, commiserating with a member or members of the family of firefighter Hurd.  Later, Clark overheard Ms. Hurd tell other firefighter family members that the African-American juror Clark had seen speaking with Ms. Hurd informed Ms. Hurd that the jury – though still in the midst of trial – had decided to convict all defendants at that point except Edwards.  (See attached affidavit of Clark)  Of course, somewhere closer towards the end of trial, the jury changed its collective mind about Edwards, but that is irrelevant.  What matters is the irregularity in and of itself, the refusal by this jury to follow the Court’s admonishments not only about discussing the case amongst each other, but more importantly, with members of the public, including family members of alleged victims.  If the Court somehow finds Clark’s affidavit insufficient alone to grant a new trial, then at the very least, an evidentiary hearing should be held at which counsel may examine each juror to prove the extent of the wrongdoing by one or more of the group.


	WHEREFORE, in light of the above and foregoing, Petitioner requests that this Court either set aside his conviction and order a new trial, or alternatively, modify the sentence assessed against him, reducing it to 120 months.


					Respectfully submitted,


									      										Jonathan L. Laurans, #43105


819 Walnut Street


Kansas City, Missouri, 64106


(816) 421-5200/ (913) 384-5099 FAX


Attorney for Petitioner


Request for Evidentiary Hearing


	The undersigned respectfully requests that this Court allot time for an evidentiary hearing on all issues raised herein, as well as for oral argument on the ramifications such evidence will have on Petitioner’s conviction and sentence, and on all other legal issues raised.





			


Jonathan Laurans


� All page references are to the trial transcript unless otherwise designated.


� ANFO is the abbreviation for the common construction industry blasting catalyst, “Ammonium Nitrate and Fuel Oil” mixture.  See page 910.


� Respectively, the defendants (each one contemporaneously filing a virtually identical 2255 Petition prepared by the undersigned, Jonathan Laurans) and their trial/ appellate counsel are:  Bryan Sheppard (represented by John O’Connor); Darlene Edwards (represented by Will Bunch); George “Frank” Sheppard (represented by Pat Peters); Richard Brown (represented by John Osgood); and, Earl “Skip” Sheppard (represented by Susan Hunt).


� In Jones, 120 S. Ct. at 1913 Justice Thomas, joined by Justice Scalia, penned, “I express no view on the question whether the federal arson statute, 18 U.S.C. 844(i)(1994 ed., Supp. IV), as there construed, is constitutional in its application to all buildings used for commercial activities.”


� Petitioner and co-defendants briefed and argued on direct appeal a general objection to the sufficiency of the evidence used to convict them, just as Ryan had in his direct appeal, thus preserving the issue for habeas corpus review.  And the Eighth Circuit held that Jones is a decision whose application is retroactive.  As such, there are no procedural impediments to this Court granting the appropriate relief to Petitioner and the co-defendants.  See Ryan, section B of opinion.


� These are the instructions filed and given to the jury at the beginning of the case.  The undersigned requested from the Clerk a copy of the final jury instructions given at the end of trial, which of course were identical with respect to the elements of the charged offense.  As soon as the Clerk provides the undersigned with the final set, this Petition will be supplemented.


� The Presentence Investigation Report noted that because death resulted in the opinion of the PSI writer interpreting the Guidelines, a level 43 sentence was required.  (See PSI of Darlene Edwards, attached, at paragraphs 32-44.  The PSI’s of all defendants are identical in this regard.) But the PSI writer was applying the Guidelines, not a “beyond a reasonable doubt” burden of proof.  Moreover, Judge Stevens’ comments about intent show that the wrong Guideline was applied, even if Apprendi and Jones somehow do not make “death” a jury issue.  The Court used 2A1.1 “First Degree Murder” when, in the absence of intent, it should have used 2A1.2 “Second Degree Murder” or 2A1.3 “Voluntary Manslaughter” or 2A1.4 “Involuntary Manslaughter.”  Thus, if Apprendi and Jones do not render the issue of “death” a jury-deliberation matter, Petitioner should nevertheless be re-sentenced to either a level 33, level 25, level 14 or level 10 in accordance with the aforementioned Guidelines.


� 15 year maximum, but 25 year maximum if personal injury results; life without parole if death results.


� In 1994 Congress amended 18 U.S.C. 844(i) to impose a 20 year mandatory maximum, with an enhanced sentence of 40 years if personal injury resulted, and an enhanced sentence of life imprisonment without the possibility of parole if death resulted.


� Of course, Petitioner maintains he is factually innocent as well, and does not back off of that contention by characterizing his innocence as “legal” for purposes of this issue.


� “In sum, our reexamination of our cases in this area, and of the history upon which they rely, confirms the opinion that we expressed in Jones.”  Apprendi, 533 U.S. at 2362-63.


� The Government arguably charged this crime as a capital offense so as to avoid the bar of the otherwise applicable five year statute of limitations.  However, in the absence of a jury’s finding on the death element beyond a reasonable doubt, the case is no longer capital in nature, so the preclusive effect of the limitations period reasserts itself to render Petitioner’s remaining “aiding and abetting arson” conviction void for reason of untimely prosecution.  As such, the indictment should be dismissed altogether.


� The prosecution must merely show probable cause.  Thus, a mere small quantum of evidence is needed that a crime was indeed committed, and that this person (or these people) may have been the ones who committed the offense.  If so, then the Grand Jury may issue an indictment commanding the person(s) accused to later stand trial in response to the allegation.


� The issue is discussed here rather than above in sections dealing more with pure legal issues rather than ineffectiveness matters because there is no record of what Judge Stevens actually told the jurors, if anything at all.  Thus, it can not be said precisely how the Court erred.  But it is the mere fact that the jury asked the question which begs defense counsel to seek a mistrial, or at least follow up to ensure the jury was ultimately instructed.  Further compounding the prejudice occasioned the defendants is that not one defense attorney raised this issue on appeal.  In interviews conducted to prepare this Petition, not one defense attorney recalled this part of the trial whatsoever, much less whether Judge Stevens addressed the jury, much less whether he indeed remedied the jury’s confusion.


� This was a question format disallowed by Judge Stevens only because the statements had been redacted.  The Judge did rule that defense counsel could bring out that information so long as AUSA Becker could then ask specifically who was named.  Without redaction, then, the defense question as proposed would have been acceptable.  For example, read Judge Stevens’ comments in response to defense attorney requests at pages 1100-1104; 1250-1252; 1953; 1958; 2081-2087; 2111-2117; 2189-2193; 2309.


� The same analysis holds true for defense counsel’s treatment of witness Conyers, a former police officer who, at the time of the explosion, was an insurance investigator with Clarence Kelly and Associates.  (See page 3089)


� In certain circumstances a coroner can conclude a death is “non-suicidal” or “non-accidental.”  For example, when a victim presents with multiple stab or gunshot wounds, such a conclusion may be warranted.  But the coroner will typically not, at the time of the examination, know whether the victim was the aggressor and was thus fatally injured by his or her killer in self-defense (justifiable homicide).  Conversely, a victim of a traffic accident provides a coroner with opportunity to opine nothing more than the cause of death being “traumatic injuries to internal organs” or some similar comment about the body’s condition, and yet for all the coroner knows, the victim, while driving, may have been run off of the road by someone who had a fit of road rage.  This certainly would qualify as a homicide, but the coroner would not even know about the underlying factual support for this conclusion.


� Even the Eighth Circuit noted that there was conflicting evidence as to how the firefighters died (which was an issue then decided by Judge Stevens rather than the jury, by a preponderance rather than beyond a reasonable doubt, in contravention of Jones and Apprendi as discussed above.  See Edwards, 159 F.3d at 1131(“However, there was conflicting evidence whether the deceased firefighters were warned of the explosives in the trailers that exploded.  On this record the court’s finding that the firefighters were not unaware of the explosives and therefore not negligent in continuing to fight the fire was not clearly erroneous.”).


� Counsel does not have a copy of the tape, and thus asks that the copy in the file maintained by the Clerk of the Court be viewed.


� Some might argue that this opinion should be read to mean that nationally, polygraphs are inadmissible.  Such a reading is far too broad and does not properly confine Scheffer to the issue (whether a per se exclusionary rule is violative of due process) or to the jurisdiction (military courts, which operate under the Uniform Code of Military Justice, not merely the Federal Rules of Criminal Procedure and the Federal Rules of Evidence).


� Deborah Riggs had a past record of committing insurance fraud with another vehicle, that time claiming it had been stolen.  And in 1988 she was indebted substantially, so much so that she was having her paychecks sent to her mother to avoid creditors’ garnishments.  See pages 416, 450-53, 555; 3511.





�PAGE  �2�














