IN THE UNITED STATES DISTRICT COURT


FOR THE WESTERN DISTRICT OF MISSOURI





UNITED STATES OF AMERICA,	)


	         Respondent		)


					)


	           v.			)	Civil Case No.  00-0994-CV-W-2


					)	Criminal Case No. 96-00085-CR-W-9-8


RICHARD BROWN			)	


	      Petitioner/Defendant	)





PETITIONER’S TRAVERSE TO GOVERNMENT’S RESPONSE OPPOSING PETITIONER’S MOTION TO VACATE, SET ASIDE, OR CORRECT SENTENCE


PURSUANT TO 28 U.S.C. 2255





PETITIONER/ DEFENDANT Richard Brown, through counsel Jonathan Laurans, offers the following reply to the Government’s Response opposing Petitioner’s habeas corpus (“2255”) motion:


	1.  Petitioner disputes the Government’s Statement of Facts.


	


A summary of facts from the Eighth Circuit’s opinion is set forth at the front of the Government’s Response.  Petitioner acknowledges that the Government paraphrased what the appellate court noted in preface of its decision, but Petitioner staunchly maintains his innocence, and therefore disputes the Government’s recitation.


What fails to make sense, even to this day, is that the Government still theorizes Petitioner and his co-defendants went to this construction site to steal tools, and then set  fire to two tractor trailer containers in hopes of covering up their thefts.  Government’s Response, page 4.  Yet, the evidence is uncontroverted that nothing was ever stolen.  Pages� 1755-57, 1761, 1816, 1822-23.  Along these lines, anyone sneaking onto a construction site in the darkness of the early morning hours to steal tools would slink away quietly, not set a blazing and illuminating fire which draws attention and law enforcement.


These simple points cast significant doubt on the credibility of those witnesses who came forward to relay “defendants’ many {purported} admissions.”  Then add to the analysis the fact that Petitioners George “Frank” and Bryan Sheppard, as well as Richard Brown, each passed detector tests.  Government’s Response, page 21, fn. 8; Pages 3961-67; 3939-40.  And finally consider that if Darlene Edwards’ coerced-by-deceit� statement is to be believed, George “Frank” Sheppard was in bed asleep rather than out stealing and setting fires.  Similar alibi evidence was provided for Earl “Skip” Sheppard.  See Government’s Response, page 4; Frank - Pages 2679, 2696; Skip – Pages 1462, 2496, 3469-70.  Thus, it is impossible to “take the evidence as a whole” as suggested by the Government because there are too many holes in the evidence.


	2.  Petitioner’s conviction must be vacated in light of the Supreme Court’s recent decision in Jones v. United States and the Eighth Circuit’s recent decision in United States v. Ryan, which hold that arson in many cases is not a federal offense because of the lack of impact on, and nexus with, interstate commerce.





At trial, the Government failed to prove the requisite nexus between the burned tractor trailer containers and “interstate commerce.”  Earlier this summer the United States Supreme Court in Jones v. United States, 120 S. Ct. 1904, 529 U.S. 848, 146 L.Ed.2d 902 (2000), examined the continued viability of federal district courts’ assertion of subject matter jurisdiction over arson offenses charged under 18 U.S.C. 844(i).  The Supreme Court set forth with absolute clarity that which must be proven by the Government in an arson case to make it federal.  The Court ruled that the inquiry is not whether interstate commerce affects the “building,” but instead how the “building” itself specifically and substantially affects interstate commerce.  The Court held that there must be evidence adduced about the damaged property and its tie to interstate commerce, not merely the relationship between, say, the owner of the structure or the locale.  See Jones, 120 S. Ct. at 1910 (“The proper inquiry, we agree ‘is into the function of the building itself, and then a determination of whether that function affects interstate commerce.’” quoting United States v. Ryan, 9 F.3d 660, 675 (8th Cir. 1993)(Arnold, C.J., concurring in part, dissenting in part)).


Following directly on the heels of Jones, the Eighth Circuit considered a 2255 petition in United States v. Ryan, 227 F.3d 1058 (8th Cir. 2000), and in setting aside the petitioner’s arson conviction in which two firefighters died, the Court of Appeals held that the evidentiary inquiry before it must focus on whether the burned building in that case was currently and actively employed for commercial purposes, not just having had “merely a passive, passing or past connection to commerce.”  Id., at 1063-64, quoting Jones, 120 S.Ct. at 1910.  Since the building housed a fitness center, which closed just three weeks before it was burned, the building was neither “currently” nor “actively” being used in an activity “substantially” affecting commerce at the time of the fire.  The Court therefore ruled that the Government failed to carry its evidentiary burden on an indispensable element.  Consequently, Ryan’s conviction was vacated, and the indictment against him was dismissed.  Id., at 1064.


The Government’s sole response to Petitioner’s jurisdictional� challenge in the case at bar is that evidence of “interstate commerce” is “clear.”  The Government tries to dodge this all-too-important evidentiary insufficiency by treating the matter in conclusory and dismissive fashion.  The Government portrays Petitioner’s recitation of the scant evidence adduced by the Government at trial on the interstate commerce element as “brief and selective.”  Government’s Response, page 8.  But the Government only cites the same testimony from two construction company executives as is set forth in Petitioner’s Motion, for there is no more “interstate commerce” evidence elsewhere in the record.  See Government’s Response at page 6, and top of page 7.  The only evidence about interstate commerce came in the form of testimony about the construction companies, not about the trailers that burned.  Kenneth Brown of Brown Brothers Construction stated that his company used equipment in Missouri brought to the job site from Kansas.  See page 1747.  Additionally, Norman Collins, President of Mountain Plains Construction whose company drilled and blasted rock at the site, responded that his Texas company stored most of its equipment in Kansas and brought it over to Missouri.  See page 1769.


The Government’s sweeping generalizations and broadly brushed conclusions about the two construction companies crossing state lines with equipment to perform work at the construction site do not satisfy the burden of pointing to evidence about the trailers themselves, and their “substantial” nexus with interstate commerce, none of which appears in the record.  Rather, the Government’s Response implicitly concedes that the evidence in the record about the two trailers is non-existent.  It can not even charitably be characterized as “paltry.”  There simply is none.  For example, there is not even evidence in the record about who owned the two trailer containers; how they got to the job site; under what contractual arrangements were they present; who supplied the ANFO in the trailers; from where it came; or how it was linked to, or affected, commerce.  And the most obvious evidentiary deficiency is that the Government offered nothing about how the trailers themselves “currently and actively” affected interstate commerce.  In other words, unless there was evidence presented to the jury that the ANFO was intended for blasting after November 29, 1988, the ANFO was then merely left over from blasting already completed, so the trailers had “merely a passive, passing or past connection to commerce,” thus requiring a finding that the Government failed to carry its burden of proof.  See Jones, 120 S. Ct. at 1910, 1911-12 (inquiry is into function of building itself, and then determination whether that function currently and actively affects interstate commerce).


Therefore, the Government did indeed fail to offer sufficient proof for this element of the offense.  Accordingly, Petitioner’s conviction should be set aside, the Indictment against him should be dismissed, and he should be released from incarceration.


3.  Petitioner’s conviction must be vacated, or at least his sentence must be corrected, in light of the Supreme Court’s recent decisions in Apprendi v. New Jersey and Jones v. United States, which hold that constitutionally, any fact which increases the statutory maximum punishment for an offense must be pled in the indictment, submitted as an element in the jury instructions, and found by a jury beyond a reasonable doubt (rather than the trial judge at sentencing by a preponderance).





Petitioner and his co-defendants were found guilty by the jury on February 26, 1997 of aiding and abetting arson in violation of 18 U.S.C. 844(i) and 2.  Page 3936.  The version of this arson statute in effect at the time of the alleged offense provided the maximum sentence for said offense was 10 years, but if personal injury resulted, the maximum penalty increased to 20 years, and if death resulted, the maximum increased to life imprisonment.  (See Government’s Response at page 14 for text of statute.)  Although Petitioner was initially charged with causing the deaths of the firefighters, the Court treated the element of “resulting death” as a “sentencing enhancement” in accordance with the prevailing circuit law at the time, United States v. Ryan, 9 F.3d 660 (8th Cir. 1993)(“We hold that 18 U.S.C. 844(i) is a sentencing enhancement provision, not a separate and distinct offense with distinct, heightened elements of proof.”), and removed it from the purview of matters to be decided by the jury deliberating Petitioner’s guilt.  The Court even explicitly instructed the jury:


The deaths of the six firefighters are not to be considered by you in arriving at your verdict of guilty or not guilty as to each of the defendants.  Those deaths become matters to be considered with respect to sentencing only if you should find one or more of the defendants guilty of the offense charged.


Emphasis added.


(Jury instructions attached as Exhibit A, page 2)


The day after the verdicts, Petitioner and his co-defendants elected to have Judge Stevens sentence them rather than the jury.�  After reading the Presentence Investigation Reports (“P.I.R.”) and considering the issue of whether the defendants proximately caused the firefighters’ deaths as opposed to the firefighters’ own negligence serving as an intervening cause which broke the causal connection, Judge Stevens on July 2, 1997 employed a preponderance of the evidence standard to find the firefighters’ deaths were caused by Petitioner and his co-defendants, and Judge Stevens thus followed the recommendation of the P.I.R., imposing life sentences.�  Pages 4022-4023, 4064-65.


In the spring of 1999 the Supreme Court examined the guilt-phase and sentencing procedures attendant the federal carjacking statute (which is indistinguishable in structure from the arson statute), and issued its decision in Jones v. United States, 119 S.Ct. 1215, 526 U.S. 227, 143 L.Ed.2d 311 (1999), holding that “sentencing enhancements” such as bodily injury or resulting death are actually “offense elements” that must be submitted to the jury and decided beyond a reasonable doubt rather than found by a judge by a preponderance of evidence after considering a P.I.R..  One year later, this past June, the Supreme Court in Apprendi v. New Jersey, 120 S.Ct. 2348, 		 U.S. 		, 147 L.Ed.2d 435 (2000), reiterated its holding in Jones and extended its applicability to the states through the 14th Amendment.


Now the Government suggests that Judge Stevens may have found Petitioner and his co-defendants caused the firefighters’ deaths beyond a reasonable doubt.  Though the Government cannot cite to anywhere in the transcript at which Judge Stevens might have announced employment of this higher burden of proof for a sentencing enhancement (and though most certainly the Government benefited by the Court using the lower preponderance standard at sentencing), the Government now nevertheless suggests “it is logical to conclude” the Court employed the higher burden.  Government’s Response at pages 17-18.


Not only is this illogical, it is absolutely implausible.  Judge Stevens decided this “death/proximate cause” issue at sentencing.  In accordance with the P.I.R., he enhanced Petitioners’ sentences from either a level 20 or 24 (both under 10 years, even at Category VI Criminal History) to level 43 (life without parole).  See P.I.R. of Petitioner Darlene Edwards, page 9, paragraphs 32 through 44, attached to Petitioner’s 2255 Motion�; see also U.S.S.G. 2K1.4; see also the following pages of the July 2, 1997 Sentencing Hearing, Trial Transcript Volume XXII:  Page 3938 (Judge Stevens informs Bryan Sheppard that if court sentencing is chosen, P.I.R. will be ordered and sentence will be decided “pursuant to the jury verdict to life imprisonment or a term of years”); Pages 3936-52 (record made on each defendant electing court sentencing and acknowledging sentences will be determined in accordance with Sentencing Guidelines); Pages 3958-60 (record made about Court denying defense counsel’s ex parte motion to have witnesses subpoenaed to testify about defense theory of “proximate cause of death,”� and Court’s acknowledgement of preference for affidavits instead); Pages 3969-78 (articulation in chambers of factual disputes surrounding “resulting death” issue); Pages 3981-82 (defense counsel all object to “proximate cause” because it is a Sentencing Guidelines issue); Pages 3989-4005 (defense counsel’s factual and legal arguments on “proximate cause of death”); Pages 4005-4017 (Government’s evidence and argument); Pages 4022-23 (Judge Stevens announces conclusions on “proximate cause,” never once referring to beyond a reasonable doubt as his standard, contrary to Government’s argument).


The Government itself assumed Judge Stevens was indeed using a preponderance standard.  In its July 1, 1997 “Sentencing Memorandum” the Government urges, “The Court should reject this argument [that the firefighters’ own negligence was an intervening act precluding a finding that the defendants proximately caused their deaths] and sentence the defendants in accordance with the findings set forth in the Presentence Report.”  District Court Docket Entry 359, attached as Exhibit B.  And the Government again on appeal acquiesced in the District Court’s use of the preponderance standard, as it stated on page 82 of Appellee’s Brief to the Eighth Circuit, “The findings of fact in a sentencing are reviewed under the clearly erroneous standard and this Court ‘gives great deference to the sentencing judge in reviewing the decision to impose a sentencing enhancement.’  United States v. Berndt, 86 F.3d 803, 810 (8th Cir. 1996).”  See Exhibit C, attached.�


The Eighth Circuit also operated under the presumption that Judge Stevens employed the preponderance standard, as it stated in its opinion, “Defendants argue they were improperly sentenced to life in prison under 18 U.S.C. 844(i) because the firefighters proximately caused their own deaths by approaching the burning trailer despite being warned of explosives . . . We review that sentencing finding for clear error . . . On this record, the court’s finding that the firefighters were unaware of the explosives and therefore not negligent in continuing to fight the trailer fire was not clearly erroneous.”  United States v. Edwards, et al, 159 F.3d 1117, 1131 (8th Cir. 1998), cert. denied 120 S.Ct. 310 (1999).  This is because all sentencing enhancements, as well as any sentencing issues which are disputed, require an evidentiary submission and resolution by the District Court employing a preponderance of the evidence standard.  See U.S.S.G. 6A1.3, Commentary (“The Commission believes that use of a preponderance of the evidence standard is appropriate to meet the due process requirements and policy concerns in resolving disputes regarding application of the guidelines to the facts of a case.”); see also United States v. Payne, 81 F.3d 759, 762 (8th Cir. 1996)(government must prove sentencing enhancement by preponderance, and district court’s findings are only reversed if shown to be clearly erroneous); see also Ryan, 9 F.3d at 668-69 (subsections containing “bodily injury” and “death” are “enhanced penalty provisions” and “enhanced punishments” which are not subject to “heightened” proof; conviction since vacated, 227 F.3d 1058, due to government’s failure to prove “interstate commerce” element).  Therefore, the only permissible conclusion is that the Court determined the “death” issue using the preponderance of evidence standard which, after Jones and Apprendi, is the incorrect burden of proof.


The Government also argues that Petitioner and his co-defendants waived the requirement in Jones and Apprendi that “resulting death” be submitted to the jury and found beyond a reasonable doubt.  In support of the argument, the Government attached a copy of the pleading signed by the defendants indicating that they elected Court sentencing rather than jury sentencing.  While the pleading was entitled “Waiver,” it was not signed until February 27th, the day after the jury had returned its verdict without considering “death” as an element of the offense, i.e., after the error found by the Supreme Court in Jones and Apprendi had been committed.  Moreover, the content of this “waiver” reveals its true nature as nothing more than a memorialization of defendants’ selection of Judge Stevens as the determiner of their sentences, be it for a term of years or life under 18 U.S.C. 34.  Each defendant merely acknowledged the Court’s power to sentence within the Sentencing Guidelines, up to a term of life imprisonment.  Pages 3936; 3937-3952.  And specifically, it was explicitly clear and understood by all that the election of court sentencing, rather than jury sentencing, was in no way a waiver whatsoever of the constitutionality of defendants’ life sentences:


MR. PETERS�:  Judge, I am handing back to the Court at this time the waiver signed by all of the defendants.  In an abundance of caution, so we aren’t waiving more than we should, I think the parties all agree the waiver is as to the jury determination of sentencing; whatever the jury would be able to do, we are now saying the Court can do.  As we discussed in chambers, there may be some legal arguments relating to the statutes and all of that as to what an appropriate sentence would be or what the statutory maximum sentence may be.  I assume that by our waiving our jury right to determination of sentencing, just as if the jury determined a sentence, we would still be able to challenge the constitutionality and matters such as that that by this waiver if there is a legal challenge to life without parole not being applicable because of the statute of limitations or the old statute, we are not waiving that, but that would be a legal argument.


THE COURT:  That’s correct.


MR. PETERS:  I think all the defendants would join that.


MR. OSGOOD:  We do.


THE COURT:  All right.  Then I have now the waiver executed by all of the defendants and I have heard the oral waivers of all the defendants and of their counsel and I believe we are ready to bring the jury in.


MR. BECKER:  Your Honor, I consulted over the lunch hour with Mr. Hill, the United States Attorney, and Mr. Hill has consulted with the families of the victims and the government would also waive whatever rights we have to jury determination of the sentencing in this matter and put that in the hands of the Court at a later sentencing date.


Emphasis added


(Pages 3947-48)


Obviously, no issue presently before this Court was therein waived.  Nowhere on the face of the document, much less in the record, was Petitioner ever told that he was waiving or stipulating to the element “death” or “proximately causing death.”  Nor does the record show that it was ever explained to Petitioner that the jury would not just be choosing between a term of years or life, but would also consider and decide the sentencing enhancement issue, and do so by using the beyond a reasonable doubt standard, whereas the Court would only be applying a much lower preponderance standard in accordance with Ryan.  See Page 3938 (Judge Stevens informs Bryan Sheppard that if court sentencing is chosen, P.I.R. will be ordered and sentence will be decided “pursuant to the jury verdict to life imprisonment or a term of years”); see also Pages 3936-52 (record made on each defendant electing court sentencing and acknowledging sentences will be determined in accordance with Sentencing Guidelines).


Finally, as a last effort, the Government includes in Response the proposed jury instructions it filed February 10th in which “death” is listed as an element to be determined beyond a reasonable doubt on special verdict directors.  Those instructions were rejected by Judge Stevens on February 24th.  See Pages 3731, 3737 (Court withdraws “death” as an element on final instruction set and tells jury to disregard deaths of firefighters in deliberating guilt or innocence).  Underscoring this rejection, Judge Stevens never made even passing reference to the instructions or the burden proposed therein at the instruction conference, much less during his announcement of his findings and sentences.  See Pages 3731-47 and Pages 4022-23.  And the Government actually fought earlier in the trial against having to prove “resulting death” beyond a reasonable doubt.  See Pages 150-59 (Government counsel objects at Pages 156-57 to having “death” included as a fourth element on which the Government bears the burden of proof, and at Page 158-59 it is suggested “death” is a “sentencing enhancement”); see also Government’s proposed “Elements” filed January 13, 1997, District Court Docket Entry 211, attached as Exhibit D (one: knowing and intentional damage or destruction of property; two: by means of fire or explosive; three: use of property in commerce or activity affecting commerce).


Yet now the Government posits that somehow Judge Stevens, after rejecting these special verdict directors in February might nevertheless five months later have used their higher burden of proof at defendants’ July sentencing sua sponte, notwithstanding the absence of such a request by the Government, and more importantly, in the face of the law in effect at the time in this Circuit, Ryan, which held the sentencing enhancement procedure required only a preponderance of proof standard.  This leap in logic falls far short of its requisite next stone.  It presupposes:  (1) Judge Stevens ignored the holding in Ryan that “death” was a mere sentencing enhancement rather than an element; and, (2) if the issue of “resulting death” and sentencing instead had both been submitted to the jury, Judge Stevens would have used the Government’s February 10th proposals rather than instructed in accordance with Ryan that “resulting death” must be proven by a preponderance.�


In summary, as shown above, the defendants elected court sentencing.  The Government never asked Judge Stevens to employ the beyond a reasonable doubt standard in considering the “death” sentencing enhancement prior to imposition of the penalty.  Thus it makes no sense for this Court to now so impute such a standard into the record, in contravention of the Circuit law which, at the time, Judge Stevens was bound to follow.  Rather, it is virtually indisputable that Judge Stevens used a preponderance standard, which since has been found unconstitutional by the Supreme Court in Jones and Apprendi.


As such, Petitioner’s conviction and sentence procedurally differ in no material respect from those of Defendants Jones or Apprendi, which the Supreme Court has set aside.  “Death” was a material element that not only had to be charged in the Indictment, but it also had to be submitted to the jury as an element of the offense in the instructions, and found by the jury beyond a reasonable doubt.  Since “death” was not included in the instructions nor found by the jury to have been the proximate result of Petitioner’s conduct beyond a reasonable doubt, Petitioner’s sentence and conviction are likewise infirm.


For these reasons, Petitioner’s conviction and sentence must now be set aside.  Petitioner should then either be re-tried, or at the very least, have his sentence modified to reflect only those factors submitted to, and determined by, the jury, i.e., aiding and abetting arson, resulting in a sentence capped at 10 years.


4.  Petitioner’s conviction should be overturned because he received ineffective assistance of counsel during trial.





The Government attempts to lump Petitioner’s “ineffective assistance of counsel” claims together into three categories,� without addressing the merits of any single issue.�  But these claims can not be summarily dismissed.  Instead each calls at the very least for an evidentiary hearing individually.


Because the Government did not respond to the merits of any claims, there is no need to herein reiterate them.  Petitioner does, however, ask that the Court refer back to his 2255 Motion after reading the Government’s Response.  Petitioner requests that the Court then find “ineffectiveness” based on the record presented in the Motion, or at worst, set a hearing at which additional evidence corroborating Petitioner’s claims may be presented.


5.  Petitioner’s conviction should be overturned because newly discovered evidence proves his innocence, and/or should have been presented at trial by counsel.





	Debbie Riggs’ girlfriend, Donna Costanza, confessed to co-workers that she actually started the fire in Riggs’ truck at the construction site because Riggs was too scared to do so herself.  Riggs set the fire in order to collect on insurance proceeds (like she had done in the past) in an effort to pay bills accumulated in conjunction with her pregnancy.  (See affidavit attached to Petitioner’s 2255 Motion.)  The Government contends that this evidence was provided to defense counsel before trial.  While the Government attached to its Response some receipts for documentation, it did not provide to the Court, nor to the undersigned, the actual statements which it contends moot this issue.  Petitioner asks that the Government be directed to provide the Court and the undersigned with the actual statements.  To the extent these statements reflect what is contained in the recently obtained affidavit the undersigned attached to the 2255 Motion, this evidence then arguably might have been discoverable at the time of trial.  As such, this claim should then nevertheless be considered by this Court in conjunction with Petitioner’s claims of ineffectiveness in Section 4, supra.


6.  Petitioner’s conviction should be overturned because of juror misconduct.





	Information was provided to the defense that one of the jurors was receiving inadmissible evidence and information from the family of a deceased firefighter.  This juror was observed by Doris Clark, mother of Darlene Edwards, commiserating with a member, or members, of the family of firefighter Hurd.  Later, Clark overheard Ms. Hurd tell other firefighter family members that the juror informed Ms. Hurd that the jury – though still in the midst of trial – had decided to convict all defendants at that point except Edwards.  (See affidavit of Clark attached to Petitioner’s 2255 Motion.)  The Government’s response to this issue is to ask the Court to dismissively find Doris Clark not credible, without any opposing affidavits being submitted by the Government from any jurors, or members of the Hurd family, much less even a hearing at which Ms. Clark could testify to the Court.  If the Court somehow finds Clark’s affidavit insufficient alone to grant a new trial, then at the very least, an evidentiary hearing should be held at which counsel may present Ms. Clark as a witness, and also examine each juror to prove the extent of the wrongdoing by one or more of the group.


	WHEREFORE, in light of the above and foregoing, Petitioner requests that this Court either set aside his conviction; or set aside his conviction and order a new trial; or alternatively, modify the sentence assessed against him, reducing it to 120 months.





Certificate of Service				Respectfully submitted,


I hereby certify that a copy of the			


above and foregoing was e-mailed this 		/s/ Jonathan Laurans		


4th day of January, 2001 to:  Mr. Paul		Jonathan L. Laurans, #43105


Becker, Assistant United States Attorney.	819 Walnut Street


				Kansas City, Missouri, 64106


(816) 421-5200


				(913) 384-5099 FAX


					Attorney for Petitioner


Request for Evidentiary Hearing


	The undersigned respectfully requests that this Court allot time for an evidentiary hearing on all issues raised herein, as well as for oral argument on the legal ramifications such evidence will have on Petitioner’s conviction and sentence, and oral argument on all other legal issues raised.





/s/ Jonathan Laurans	


Jonathan Laurans


� “Page” references are to the trial transcript unless otherwise noted.  Petitioner requests that the Court indeed read and evaluate the cited trial transcript portions, which can be obtained from the Clerk of the District Court or the Government (Rules Governing Section 2255 Proceedings for the United States District Courts, Rule 5(b)), or the undersigned (Rule 7(a)).


� Ms. Edwards was arrested on a federal narcotics charge as a pretext to interviews by federal agents about this case.  She was told by the agents that co-defendants Brown and Bryan Sheppard previously signed “sworn statements” claiming Ms. Edwards committed the offense.  This, of course, was false.  Ms. Edwards asked for counsel, but was then told she “had a window of opportunity” in which to implicate Sheppard and Brown, or else be charged.  Under these circumstances, she then gave the statement.  See Motion to Suppress Statement, District Court Docket Entry 60, filed August 15, 1996.


� Like in Ryan, the question is one of evidentiary sufficiency.  Here the evidence is insufficient to prove the element of “interstate commerce nexus” needed to support assertion of federal court jurisdiction.


� The election came about because the Government had the right under the arson statute to seek punishment not just for “a term of years,” but for a life sentence if it proved the defendants’ guilt beyond a reasonable doubt and then the Court found the factual predicates necessary for imposition of the enhanced sentence by a preponderance.  Under 18 U.S.C. 34, though, the defendants could only receive a term of years unless a jury so directed that the punishment be imprisonment for life.  United States v. Ferranti, 928 F. Supp. 206 (E.D.N.Y. 1996), affirmed 135 F.3d 116, 131-32 (2d Cir. 1998), cert. denied 118 S.Ct. 1581, 140 L.Ed.2d 795 (1998).  By “waiving” their right to jury sentencing, the defendants merely acknowledged that the Court, if it found the factual predicates by a preponderance, could impose life, not just a term of years.


� The convictions and judgments became final February 9, 1998, almost one year after the verdicts.


� The P.I.R.s of Petitioners Earl, George and Bryan Sheppard, and Richard Brown, are in the Court’s  file as District Court Docket Entry numbers 390, 391, 392 and 373 respectively.


� District Court Docket Entry number 354, filed June 20, 1997.


� A copy of the Government’s entire brief is available upon request from the undersigned.  (Rules Governing Section 2255 Proceedings for the United States District Courts, Rule 7(a)).  The defense also argued to the Court of Appeals that Judge Stevens used the preponderance standard:  “The trial court instructed the jury that it need only find beyond a reasonable doubt that the charged Defendants had set fire to the trailer to convict them.  The Court properly determined that the deaths of the firemen and whether or not the acts of the Defendants were the proximate cause of said deaths was a matter for the court because the increased punishment provided for by 18 U.S.C. 844(i) is a sentencing enhancement provision.  See United States v. Ryan, 9 F.3d 660 (8th Cir. 1993).  To invoke the enhancement the Government had to prove by a preponderance of the evidence that the requisite statutory conditions were met.  See United States v. Payne, 81 F.3d 759 (8th Cir. 1996).”  Brief of Appellant Richard Brown at page 41.  (It should be noted that this passage was first presented verbatim in sentencing arguments made to the District Court in the June 30, 1997 “Sentencing Memorandum of Defendants,” District Court Docket Entry number 359, page 15; see also pages 25-26 for discussion of standard to be used by District Court at sentencing.)


� Counsel for Petitioner Frank Sheppard


� While the prosecutor in Ryan submitted special verdict directors employing beyond a reasonable doubt as the standard, the Eighth Circuit ruled this was “more than adequate” but ultimately unnecessary given the Court’s holding that “resulting death” is only “a sentencing enhancement provision, not a separate and distinct offense with distinct, heightened elements of proof.”  Id., at 669, 671.


� “Trial errors”; “Failure to call witnesses”; “Appellate errors”


� The Government does take time to address separately in a short paragraph the propriety of defense counsel allowing “Bruton” redactions, and sweepingly concludes that because the Eighth Circuit did not find reversible error in the District Court’s handling of the redacted statements, defense counsel’s decisions to not inquire beneath the redactions, or permit their clients to testify, are now beyond scrutiny.  This, of course, is not true.  Moreover, the Government did not respond to Petitioner’s showing of prejudice on this point, found at pages 17-19 of his 2255 Motion, and in the Exhibits.
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